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1 Antitrust Does Not Protect Competition: A critique

Law expose a couple main ideas of every antitrust regulation: combating and .... and therefore there's no sense to accuse any firm and any business practice for. 
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Abstract: In this paper author criticizes Serbian antitrust regulation proposed by famous think-tank CLDS (Center for Liberal Democratic Studies). Serbian antimonopoly Law contains all standard features of American and European antitrust legislation, and all widespread theoretical and practical fallacies of antitrust philosophy. Text of the second draft of the Law expose a couple main ideas of every antitrust regulation: combating and prohibiting of alleged cartel constipations, outlawing of predatory pricing, funded on objective ex ante cost-based analyzes of efficiency, provisions concerning the merger and acquisition control etc. Theoretically considered, such a classical approach is based on false "pure competition" equilibrium analyzes. Antitrust approach heavily depends upon useless equilibrium assumptions, and once we abandon those assumptions the whole paradigm lose its attractiveness. Authors of Serbian antitrust regulation even do not consider newer theoretical revisionism provided by Chicago School theory, nothing to say about the wide-ranging Austrian style criticism of antitrust. Serbian Law only repeats all popular fallacies of neoclassical economy concerning industrial organization and monopoly.
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One of the most prominent Serbian think tanks, Center for Liberal Democratic Studies (CLDS)1 had proposed a new antitrust regulation to be adopted in Serbian Assembly. Alleged need of imposing of such a law in Serbia was promoted a more than year ago, and a couple of months ago efforts of people in CLDS in articulating very idea of antitrust regulation resulted in second (and final, I suppose) draft of their "Competition Law". Law itself contains three major parts: general provisions, restriction of free competition, and protection of competition. Third, and largest part of the Law concerns a technical implementation of basic idea itself (structure and charges of competition agency, and legal aspects of antitrust litigations). Since our main goal in this article is not legal but primarily economic disputation of antitrust concept, we will not undertake examination of that legal section of proposed Law. How will this Law "protect" competition and free enterprise? Authors quote a three main means of protection: first, by outlawing the agreements for restraining the trade; second, by nullifying the abuses of dominant position of the firm; and third, by administrative control of mergers and concentrations. For American reader at least, there would be no doubt that this Serbian Law is actually just a copy of American formidable pattern of antitrust legislature, mixed to some extent with cognizable European inclination to bureaucratism and statism in enforcement. Agreements to "restrain" the trade Let us start with the first proclaimed task of antitrust policy: prohibiting the agreements for restraining the competition. Accent here is on the so-called horizontal agreements that contain price- fixing, restriction of trade, bid rigging, and division of the market (article 7, 1). This is actually provision, which is marked in American antitrust legislation as prohibiting of cartels. Cartels are in the view of Serbian legislators (as usual) collusive organizations of the few firms in oligopolistic market structure, which exploit their customers by price fixing, division of market and artificial lowering of production to raise the prices. Assumption of authors of this Law is that cartels have a power to achieve those goals and that government could stop them in their intent. Both assumptions are simply false. First of all, it is not correct at all that cartel agreements are harmful as such, on the contrary. As professor Pascal Salin correctly pointed out, in some utilities in which exists a demand for homogenized goods (such as the part of telecommunications, transport or production of money) cartels could be perfectly effective production structures 2 . Those 1



Leaders and main ideologists of CLDS are Mr. Bosko Mijatovic and Mr. Boris Begovic (chief economic adviser of ex Deputy-Prime Minister, Mr. Miroljub Labus). They are both a Chicago-style economists whose work is caracterized by all ambiguities and shortcomings of Chicago School theory. In the field of antitrust they accept all standard features of Chicago halfway approach to this issue, having been heavily influenced by works of George Stigler and Robert Bork. Answering my critisism of this Law in Serbian Magazine "Economist", Mr. Begovic wrote that Stigler was "one of the biggest economists of XXth century". More about them and this Center at www.clds.org.yu. 2 Pascal Salin, Cartels As Efficient Productive Structures, Review of Austrian Economics,vol.9,no.2, 1996.
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areas are primarily ones that anti- market economists usually mark as the "natural monopolies", justifying by that very name exclusion of competition and imposing of repressive government control in those utilities. However, despite the demand for homogenized commodities which in those utilities often exists, we can never know in advance neither in which part of the system it exists nor how long it will be present. Only market, through the competitive process (which could not exclude any market structure in advance), could say it to us. Price fixing is highly criticized business practice of cartels; yet, in most cases attempts of pricing "too high" by which cartels could exploit the consumers allowing itself "super profits", does not work. The reason is simple: free riding. If we assume that a few firms can collude and fix their prices, very soon, at least one of them will find the way to breach agreement and by various means lower its prices, by which it would gain a competitive advantage over their competitors-colluders. It is one of the basic reasons why cartels in free market economy, in most cases, tend to be transitory and unstable (if they are not protected from competition by government regulation). As Murray Rothbard suggests, in situation where cartels emerge there's no need for government intrusion at all; if cartels are working efficiently, satisfying some specific market demands, than merging will take place; if its "restrictive" practices emerge to be inefficient, cartel will be broken out: "If the consumers were really opposed to the cartel action, and if the resulting exchanges really hurt them, they would boycott the monopolistic firm or firms, they would lower their purchasing so that the demand curve became elastic, and the firm would be forced to increase its production and reduce its price again. If the "monopolistic" price action has been taken by a cartel of firms, and the cartel had no other advantages for rendering production more efficient, it would than have to disband, because of the now demonstrated elasticity of the demand curve".3 So, there is no any good or commodity for which there is no "close substitutes". Every attempt undertaken by cartels to monopolize production of some good automatically strengthens the incentives for consumers and potential new suppliers to seek for new products, which could serve as substitutes for "monopolized" goods. Never in the business history had occurred mythological situation of monopoly without substitutes imposed by cartel collusion. 4 Story about price fixing is product of imagination of economists occupied by "pure competitive" mathematical models, not conclusion from historical record or logical analyzes. So, the alleged deliberate regulations to correct market failure are nothing but the economic snake oil. Also, history of antitrust policy had shown that price- fixing problem often was more connected with government interventions on the market, than with "defects" or "failures" of market itself. For example, one famous antitrust case from 1961, where 28 electric companies were prosecuted for price-fixing collusion, had shown that such practice could be consequence of the firm's fear that their practices could breach other provisions of antitrust laws. In this case, General Electric, Westinghouse, and other major electric companies held agreed upon prices because they feared of being accused for breaking 3



Murray Rothbard, Man, Economy and State, 1962. For good exmination of this problem, see Walter Block, Austrian Theory of Monopoly – a Critique, Journal of Libertarian Studies, Vol.1, No.4, pp. 271-279. 4
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other provisions of antitrust laws, e.g. employing "predatory behavior" by which they drove competitors out of business. All estimations suggested that even smallest price reduction of 50 cents from the part of General Electric would dearly hurt a more than half of its competitors, and attack from the part of Antitrust Division would be quite predictable. On the other hand, it's not clear, on the grounds of which standard it would be estimated whether some horizontal agreement is intended to "restrict output" (one more "lawbreaking" have to be punished by jail)? "Reduction", but compared with which standard? Maybe with aggregate output maximally possible in the short run? Or with output that would be drive out of business some of the "colluding" firms? Value of every single commodity is reflected by its relative scarcity compared with other commodities, and therefore there's no sense to accuse any firm and any business practice for "restrictive" behavior, because we do not have some undoubtedly "non-restrictive" standard with which we can compare existing production and efficiently "correct” it. Every business practice is "restrictive" in terms of permanent valorizing of opportunity costs of some resources that is deciding between the different uses of capital, labor and technology. Such a process always means that production of some particular good would be increased, and production of some other, decreased, imposing that way "restriction" of its production, what is the very essence of the free market. If cartel decreased production, nothing had changed comparing with standard textbooks assumptions. Just as in the case of any other investment operation (including those in "perfect competition"), decision maker shifted some part of limited resources from one use with lower degree of return, toward another one with potentially higher degree. On the other hand, cartel firm's profit margin might enlarge that way, but in the same time the space for competition by new entrants would also enlarge (just as in the any other case of business rivalry). And it is up to the consumers to decide whether their demand for cartel products will be inelastic enough so that cartel could continue to behave in such a "restrictive" way (repeatedly, just as in any other case of business rivalry). Historical experience has shown that every single good in the long run could have a close substitutes, and crying for government intervention to remove cartel control over the some "vital" commodity may only be considered as taking over a dictatorial ambitions to decide what is "vital" commodity and what is not, despite the wishes of consumers. 5 There is no any "good" as ultimate unit of consumption, whose monopolizing could "reduce consume rs welfare" – there are only bulks of demanded characteristics that could be attached on various "goods". To tell that cartels are monopolistic because they might "monopolize" some particular good means no more than "Pepsi" are monopolist because it has a monopoly over "Pepsi". 6 Potentially, every single firm could be marked as monopolistic, depending upon how we define "good". What needs to be done by some Antimonopoly Agency to force cartel "conspirators" to remove their "restraint of trade"? It is obvious that Agency must try to induce them to
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Ludwig von Mises, Planing for Freedom, Libertarian Press, 1969, pp.114-115. See, Anatomy of Antitrust, Interview With Dominick T. Armentano, Austrian Economics Newsletter, Fall 1998, Vol. 18, Number 3. 6
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produce more than they want by force, or (and) to sell their products at the lower price. In practice, it is identical with administrative price control. There we can compare cartel situation with example of painter that does not want to paint maximally possible number of paintings per year. 7 Who would consider it just and reasonable for government to force this painter to work more than he wants? Let us suppose, for the sake of argument, that his paintings are extraordinary valuable and his talent is unique. Whether he should be forced by antitrust policies to “increase production” until equalize his prices with marginal costs, and stop exploit painting enjoyers by collusive restriction of numbers of his paintings? On what basis antitrust regulators could believe that it is permissible in the name of consumers to forbid "restriction" of trade to some of the big cartel firms, but not to forbid painters, or poets, or small manufacturers, to leisure? Also, it is not clear by what means provisions concerning cartels forbidding would be enforced. Is any acceptable enforcement entails that if we have a very few firms in some particular market, and they charge prices approximately equal in mutually competitive process, that arrangement should be treated as collusive price fixing (and forbidden as such) or permitted as normal competitive practice? In other words, how to distinguish praxeologicaly between the regular competitive convergence in prices which may occur on market, and cooperating cartel game with collusion as final result? As mentioned above, there is no other way to "prohibit" "restrictive actions" and "collusions" of cartels except administrative price control, regulation and other ways of undermining of the free trade, based upon the discretionary power of bureaucrats. And every cartel, exposed to government monitoring and regulation, as Hayek pointed out a couple decades ago, tend to become a cartel under the government protection. First problem concerning concept of cartels in Antitrust Law in Serbia is pretty much the same as in American antitrust legislation or in anyone else's in the world: that concept is praxeologicaly completely false and pure. In domain of collusive agreements Law stands upon the old fashioned prohibiting, despite its authors cannot explain what human actions, which are employed by cartel collusions, should be forbidden, because, as we mentioned earlier, every single accusation against the monopoly behavior of cartels (restrictions, price- fixing and so on) can be appropriately attributed to many others regular business practices. In article 7, II we have, however, exemptions of general persecuting approach to cartels. In that article authors assert: "Other horizontal agreements…should be null and void only if the competent body determines that they restrict free competition to the extent that such restriction outweighs their contribution to fostering of production or distribution of good or to the promotion of technical or economic progress, while not bringing benefit to the consumers." 8 Question is – how the "competent body" will determine whether some particular horizontal agreement brings benefit to consumers or not, independent from market, i.e. ex ante? How it will measure ratio between the harm 7 8



For similar comparasion, see Mises 1969, Ibid, p.115. CLDS, Competition Act, available at www.clds.org.yu
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from "restrictions of competition" and benefit from improvements of "cost savings"? It is usually assumed that only the market in the framework of free trade can answer those questions. But our regulators doubt it. The y rather believe in antitrust agencies, and their mystical power to fully resolve the problem upon which market itself has "failed" – to measure net effects of "anti-competitive" actions concerning ratio deadweight loses/ cost savings. Price mechanism with its irreplaceable informing and coordinating role on the market for them is not relevant; they somehow assume that there is a point at which market stops to play its role, and after which government must be engaged. But, it is not defined where that point is, nor who will determine it. In next statement (article 7, III) regulators came further, revealing completely their concept of competition. In this article we read: "Agreements referred to in the previous paragraph shall not be null and void if they are concluded among market participants whose total share of the relevant market of goods and services does not exceed 5 percent." 9 How to explain this double standard for small and big businesses? To what extent some legislation employs a principle of the rule of law best can be seen by whether it is equally enforceable on every participant, despite his particular "size" or any other arbitrary selected feature. But, in this case we face a law by whom one single act have been treated as lawbreaking if it had been done by big firms, and as normal business practice if it had been done by firms smaller than 5 percent of market share. A simple question – how one single act could be outlawed if person A had employed it, and permissible if person B did the same? Despite authors encroach for standard legal argument "de minimis"10 , I do not consider this approach very useful. It rather seems to be that the answer is rooted in false theory of competition by which the authors are inspired, and by which virtua lly every antitrust legislators and their economic advisers are inspired as well. It is the famous theory of "perfect competition" by which competitiveness of market depends upon the number of competitors and upon the easiness of entry for new suppliers. Because of fixing for this false model, authors are unable to abandon old-fashioned welfare economics mantras for "measuring" competitiveness, such as "market structure" or "concentration of supply". Permitting such behavior to small competitors that is forbidden to big ones is a consequence of lawmaker's fear from biggest ghost of interventionist economic thought - "concentration". Since competition was not conceived as dynamic and rivalrous process in which consumer's preferences and best ways of it's satisfying has been revealed, but as supposed equilibrium condition, it is quite understandable that in such a condition concentration could be considered as dangerous and harmful. If competitors are taken as passive producers of homogenized goods, directed by exogenous parametric prices, than every active and aggressive action to change the market share and condition of the firm should be assumed away as anti9



Ibid. p.4. De minimis standard could be applied only if there is a delict defined by the Law. If we like to make some exemption from the legal rule, we should previously to define the rule itself. But in the case of antitrust "delicts" we never know in advance whether some particular human action (i.e. business practice) is regular and lawfull or not. Put differently, we never can know in advance what is permitted and wat is prohibited by the Law. How than can we employ the de minimis exemption, having in mind that we have not even the rule? 10
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competitive. If one single firm (or few of them) occupies "too large" share of relevant market, only way to protect "unhampered" competition is to employ government intervention to regulate and arbitrate, because the market itself cannot stop them to exploit customers by monopolistic "super-profits". Thus, it is clear why “Competition” Law could privilege small firms – because the size of the firm is considered as evil per se. It is obvious that such a notion of competition does not describe a real competitive world, but on the contrary, reality of production in central directed system in which techno logy and degree of differentiation of products is given in advance. As professor Pascal Salin correctly pointed out:" In fact, this theory (perfect competition – IJ) does not describe a real process of competition between real entrepreneurs, but the technical organization of managers in a non-innovative system, for instance the managers of plants in a Soviet-style centralized system of production: It is assumed that there is one single technique…to produce a given good and all (numerous) managers have to apply exactly the same technique to produce exactly the same good. In that sense, it can be said that the theory of pure and perfect competition is in fact a theory of central planning." 11



"Abusing of dominant position" This false theory of competition is perhaps most obvious in section of Law concerning a prohibiting of "abuse of dominant position". What is it "dominant enterprise" or "dominant firm"? It is, on the one hand, enterprise with market share larger than 40 percent. On the other hand, it is necessary but not sufficient condition. For being defined as "dominant" it is required for the firm that antitrust agency previously determine "competing market participant's market shares on that same market, barriers to entry and strength of potential competitors,...". But fact that one of the key parameters for defining of dominant position is market share, suggests that our regulators are wrongly fixed on market conditions and structures, completely ignoring dynamic and processual nature of the market. Such dynamic nature of market disallows any particular firm to petrify once acquired dominant position, that is, give the possibility to more efficient competitors to drive out the "monopolist" from the business by price (or non-price) competition. If there are no legal restrictions of free trade (which only government can impose) capital market is ultimate regulator of economic activity. Once prices of dominant firm jump above the level that allows competitors to trade, they will enter the market and compete, blocking every attempt of "monopolist" to impose high level of costs or profit on his products. A "monopolist" has no other way of protecting his position on disposal, except improving products and narrowing his profit margin (that is, dropping the prices) below the level that could allow competitors to survive. If competitors, despite the existing economic profit on the side of dominant firm yet cannot enter, it means that they certainly should not enter, because level of productivity of dominant firm is yet higher, despite it's prices are not equalized 11



Pascal Salin, ibid., pp.31-32.
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with "marginal costs". And that would be the best possible alternative for consumers, because they are not interested how much firms would produce maximal quality goods, but by what means the y would obtain that goods at the cheapest price, either the lot of firm produce them, or only a few or one single. Authors of this Law do not follow this line of thinking. In intent to "determine" optimal price and output level they have no hold upon the activity of capital market and free competition of firm, but on superior knowledge of state bureaucrats in antimonopoly agency. According to their view, dominant position of the firm could not only be correctly used, but also abused. If we under "abuse" mean charging of higher prices and lower quality than otherwise, competitors themselves would handle it, certainly if government would not going to stop them over the regulations and legal restrictions. Therefore, it is odd (but concerning author’s theory of competition, quite understandable) to hold "abuse of dominant position" not to be economically impossible, but legally prohibited. First matter prohibited is pricing that are "not based" upon the costs: according to lawmakers it is prohibited "direct or indirect imposition of purchase or selling prices that are not based on costs" (article 11, 2a) 12 . The basic problem here is: what are the relevant costs that are corresponding or not corresponding to the prices? Are those historical accounting costs of production in some past period? If so, what is the guarantee that those costs are to be equal to costs in some future situation, characterized by changing taste of consumers and state of technology? No one can say that, because the real cost of some resource is opportunity cost of its use that is missing profit has been acquired by different use of that resource, certainly not historical data contained in accounting report. Thus, the real cost of profitable production is subjective matter, and it could be known only to investment decision- maker, and even to him only partly and in the moment of decision. 13 Once the thing is done, every concern on costs as the standard of alleged measuring of price optimality becomes irrelevant; bureaucrat in government agency have no mean to discover the real cost of some commodity production, except to recall us on some previous accounting reports, which are, because of unpredictable nature of the preferences and technology, completely unuseful for dealing with dynamic process of price determining. Such bureaucrat can perhaps find out what was the cost of production a five months or two years ago, but he cannot know what is the price "based on costs" right now, because he cannot know what consumers want right know, and what is the technological productivity of the profitable firm right now. We expect from market to tell us those data as a result of competition; we cannot know them in advance. Because of that, it is fully senseless and harmful to prohibit by law prices that are not "based on costs", because no one cannot know what are the real costs of current profitable production, so this provision is unenforceable. The only way to make this provision sensible is to charge government or Agency to impose a price control of dominant firm, but I believe that is not the aim of liberal economists from CLDS.



12



CLDS, ibid., p.6. See, Armentano, Predatory Prices and Competitive Process, Review of Austrian Economics, Vol. III, No. 13
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What is the main purpose of imposing the cost-price rule in this Law? I think it is not to protect consumers from "exploitation" by high prices (what is the usual rationalization for antitrust regulation). Rather it seems to me that substantial reason for its imposing is dealing with alleged situation where supplier sells by prices that are lower than costs, aiming to drive out smaller competitors first, and than charge the higher prices. It is the famous accusation for "predatory behavior". In article 11, 2d, we actually have prohibition of predatory practice formulated: it is prohibited "directly or indirectly imposing purchase or selling prices that are not based on costs and that are likely to drive competitors out of the relevant market" 14 Prices that are not based upon the costs in this case certainly are not those higher than costs; because then competitors themselves would take care about such a monopolistic practice by lowering their prices. Rather, in this case, it is matter about prohibition to dominant firm to sell at prices that are allegedly "below costs". A question arises: below whose costs? If it is matter about the costs of competitors, it is not clear enough on what basis something like that could be prohibited in the market economy, and what would be like the competition in which to every supplier would be ordered to sell at prices that are "based" upon the costs of bad (less efficient) competitors. If it is matter about the costs of “dominant” supplier himself, arises (except question previously dealt with – what are the "costs" in this context) not less logical question: which firm could trade in the long run at prices that are below its costs? Objection that it could, because it will drive out smaller competitors first, and than will exert a monopoly power, does not help us too much, for two reasons. First of all, even if such firms succeed in effort to drive out competition by "predatory prices", it could not hold on its prestige selling by predatory prices in the long run. If it would be of bad quality and expensive, firm certainly would be attacked by competition, and it wouldn't be any benefit of predatory acquired monopoly. Then question arises – why to waste resources on price predation since if it will, even being successful, demand additional compensation in monopolistic position through the higher prices than possible, which will be only invitation for competitors to enter? Second problem is how to define predatory behavior that is how to distinguish between price reductions aimed to eliminate competition, and lowering prices as regular market procedure on which very competition is based? For example, whether price reduction of dominant firm, not for the purpose of raising market share and monopolizing, but preserving of existing market share from growing competition, will be considered as predation? How to distinguish between those two situations? And how to know whether certain price reduction is consequence of technical advance of production, or only of short run predation? No one can know that, except "competent body". And, when this "knowledge" will be imparted to some "monopolist", it will be too late for him to correct his "harmful" action. It doesn't exist any legal rule, defined in advance, which could say to him what kind of business practice is erecting of "barriers", and what is not. That question is in the regime of "rule of reason" of bureaucrats, and theoretically considered, every successful business action of dominant firm could be treated as abusing 14



Ibid., p.6.
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of market power. Thus, the only way for such a firm to avoid accusation that it employs predatory practices is to stagnate, increase the costs and refuse to innovate. Only that way the firm would not "threaten" less efficient competitors, by imposing on them unjust costs or "entry barriers". And what such provision has to do with "consumer welfare" which should be protected by this Law is beyond the reasonable argument. Next penal thing in this Law is erecting of so-called "barriers to entry" – one more a rigmarole of American antitrust legislation. First of all: "inhibiting or blocking the access of domestic or foreign competitors or potential competitors to the markets in certain goods or services, including distribution services", or "creating, in any other way, obstacles to entrance of competing firm or to the market expansion of existing competitors; unless the creation of obstacles…is predominantly arising out of efficient business activities of the dominant firm." (Article 11, 2 e). Everything is fine; only one explanation is missing - how empirically to distinguish between all of this "prohibited practices" and bar market efficiency. Increasing efficiency of dominant (or any other) firm is in the same time some "obstacle", or "barrier", for some other company entrance in that business, or barrier for some third company to remain in mentioned business. Also, as well as in earlier situations, the only way to give some sense to those provisions is to postulate a supernatural competence and knowledge of people in antitrust agencies. They must be able to estimate whether erecting of some "barrier to entry" is consequence of some prohibited actions (which ones?), or maybe "of efficient business activities of dominant firm". Once more the bureaucrats should decide about matters on which by definition we expect from market to decide: whether some business activity is successful or not, whether it is a consequence of market efficiency or of "abusing of market power". All of that is a matter about which, in market economy at least, could not be decided by any government agency, and if we employ it to do that, than we are obliged to abolish market and impose central planning. Lawmaker cannot theoretically sit on two chairs, asserting on one side that market seems to be a paramount way to valorize business activities, while allowing on the other, in the case when some firm appears to be too much successful in erecting "barriers to entry", for antitrust bureaucrats to become paramount. Logically considered, firm could be able to respect this provision of Law only by refusing to increase its efficiency and competitiveness, since only such a behavior could allow (just as in the case of predation) to less efficient competitors to be protected from illegal barriers. But, where consumer disappeared in this theory? What he thinks about this kind of "protection" of his "welfare"? 15 Worst than that, this Law does not cover the legal barriers to entry imposed by government, but only economic barriers erected to less efficient competitors by dominant 15



It is tipical that Serbian antitrust ideologists do not consider history of antitrust tryals and its effects on consumer welfare. Fact that each and every antitrust litigation ended up in prohibiting competitive practices which imenssely dropped the prices and increased the quality of products, are not interesting for them at all. Their only and most important concern is to protect competitors, not consumers. I asked one of them why he supported Microsoft lawsuite when it was obvious that firm droped prices, improved quality and enchanced consumer welfare. He responded to me: "But Microsoft erected barriers to entry to Netscape".
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firm. So, by the provisions of this Law that pompously announces "protection" of competition, government imposed legal barriers to free entry, such as tariffs, regulations, franchises, does not belong to antimonopoly legislation, but economic supremacy of some big firms belongs. For example, firm will "create obstacles" to potential competitors through the "below cost" pricing. Or it will "tie" one product for another one, or aggressively advertise. Or… Conclusion: everything what could impact on dominant firm survival could be described as abusing of dominant position unless the firm is under the government protection. In that case, it will be protected from competition, decreed "natural monopoly" and so on. Thus, if this "Competition Act" will be adopted, we’ll have in this country, concerning trusts, two different systems : pure laissez- faire ("let them work") for monopolies under the government protection and regulation and relegation for market "monopolies". Merger control It is necessary to notice some objections about third important element of this Law – merger control. First, why mergers and concentrations are something that should be controlled? The answer is pretty much the same as in the case of other alleged restraints of competition in this law: because authors base their approach on useless concept of perfect competition, which considers notions "more competition" and "more competitors" equal, that is by which concentration and existence of dominant firm in some particular industry is evil per se, because of restraining of free trade, creating market power and undermining exogenous nature of the prices. Integrations often represent the fastest way of unwanted concentration of market. Most important way of integrations is merging where two firms introduce their capital in new firm (Article 12, 1). Or, on the other hand, one firm could acquire some another one. In every of those cases firm which start integrate must previously get acceptance from Agency, if overall revenue of one or both of them is higher than 1 million of Euro (Article 13, 1b). Repeatedly, we face the same thing – it is permitted to person A to do what is prohibited to person B. The basis of this provision is the same old fear from "big businesses" systematically broadened by populist trustbusters from XIXth Century until these days. As we had seen, if we correctly conceive the competition, as a dynamic process of rivalry by which consumers preferences have been revealed and optimal level of price and production determined (which are otherwise unknown to us), then bar size of the firm, or concentration level of some industry, are of no significance for evaluation of competitiveness of that industry. Free capital market and price mechanism are the best Guardian angels of business efficacy of dominant firm: when that firm begins to "misallocate" resources, competitors occur using the chance given to them by lowered level of price and non-price competitiveness of dominant firm. But, if competitors would not occur, that means monopolist have a large profit margin to maintain "suboptimal" trade, because potential competitors are even less efficient. And then customer (as well as his alleged antitrust protector) should not complain about evil monopolist, but rather about incompetent and non-efficient competitors. Only if we believe that competition is
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primarily reduced on robotic equalizing prices with marginal costs in the given market conditions, we can consider as of any value staying at topics as "concentration ratio" and "market structures", what is specific for standard neoclassical analyzes which are underlying for this (as well as for any other) antitrust concept. Once we conceive that market is dynamic, rivalrous process, which is constantly developing and changing of competition conditions, we will understand that every attempt to explain market by market structures and equilibrium models is senseless, and that fact that reality departs from our static assumptions does not demand government intervention to adjust reality to them, but rather rejection of those very assumption



Conclusions George Stigler once recognized that existence of Sherman Act was one of the assumptions of pure competition model. 16 Hardly he had to imagine a worst accusation against that model. If the "competition" which is purported by static and equilibrium model is such that it is not possible without one interventionist Act by which industries twice or triple more productive than average level of economy are marked as "monopolistic" (and such were almost all industries litigated by Sherman Act at the end of the XIXth century17 ), then that in the best light shows that such a competition has nothing to do with that what usually conceived as competition. It is not accidental at all that authors of this Law decree as anticompetitive a lot of business practices that must be regarded as highly competitive within any model of competition which respect its dynamic and discovering nature ("predatory prices", economic barriers to entry, mergers and so on). They are (just as the their American models) obligated by static assumptions of their own model of competition; in the world they describe as "competitive" it is not permitted to introduce any innovation or product differentiation – by the very assumptions of "perfect competitive” model it means erecting of barriers to entry to competitors. It is never known in advance whether dropping prices is successful competitive action or predatory crime. Every "super-profit" (profit acquired at prices higher than mythological marginal costs) is supposed to be a part of the "deadweight loses" requiring government intervention to "optimize" resource allocation. Large number of redesigning of complex products will be labeled as illegal "tying", and therefore attacked as undermining of competition (surely, only if "lawbreaker" poses 40% or higher market share. If not, he can make freely any of those "c rimes" – Competition Act does protect him). Everything permitted to "entrepreneur" by this concept is to produce in series the same, homogenized commodity, just like the robot, never practicing any technique of advertising or product differentiation, by which he could be able to change terms of competition and to impose "unjust costs" to his competitors. Only if every business innovation, change, or product differentiation, or even advertising impact on consumer, are prohibited as such, perfect competition model make sense at all. And only way to theoretically justify the very idea of antitrust regulation is exactly to accept pure 16



George Stigler, "Perfect Competition, Historicaly Contemplated," Journal of Political Economy (February 1957),p.1. 17 See, Thomas DiLorenzo, The Truth About Sherman, Austrian Economics Newsletter, Summer 1991, pp.1-6.
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competition theory, i.e. previously described uninviting world, as a valid explanation of the entrepreneurial behavior in the free world. If such static world is not our ideal, every antitrust regulation must be fully repealed as interventionist nonsense, which undermines competition and promote rent-seeking and inefficient businesses. In that respect, this Law is not an exception. REFERENCES: -



Armmentano, Dominick, Predatory Prices and Competitive Proces, Austrian Economic Review, Vol. III, No Armentano Dominick, The Anatomy of Antitrust , An Interview with D.T. Armentano, The Austrian Economics Newsletter, Fall 1998 Vol. 18, Number 3. Block Walter, 1977 Austrian Theory of Monopoly – A Critique, Journal of Libertarian Studies, Vol. 1, No. 4, pp. 271 -279. Bork Robert, 1978 The Antitrust Paradox: A Policy at War with Itself (New York, Basic Books). Center for Liberal Democratic Studies, Competition Act – Second Draft, available at www.clds.org.yu. DiLorenzo Thomas, 1991, The Truth About Serman, Austrian Economics Newsletter, Summer 1991, pp.1-6. DiLorenzo Thomas, 1996 The Myth of Natural Monopoly, The Review of Austrian Economics Vol. 9, No.2 : 43-58. Hayek, Fridrih von, 2002, Pravo, Zakonodavstvo i Sloboda (Law, Legislation, Liberty), CID Podgorica, Serbia and Montenegro. Mises, Ludwig von, Human Action, available at www.mises.org Mises Ludwig von, 1969 Planing for Freedom, Libertarian Press. Rothbard Murray 1993, Man, Economy and State, Auburn University. Salin Pascal, 1996, Cartels As Efficient Productive Structures, The Review of Austrian Economics Vol. 9, No. 2: 29-42. Stigler George, 1957, Perfect Competition, Historicaly Contemplated, Journal of Political Economy, February 1957.
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