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MIKIO YOSHIDA*



Fundamental Characteristics of Thai Labour Law and the Direction of Reform



Abstract: In the context of globalization, it has become necessary to understand Thai labour issues, since Thailand has strong economic ties with advanced capitalist countries. The first Thai Labour Act was introduced in 1956. However, a series of coups d’état were then carried out in Thailand, resulting in the dissolution of trade unions and abolition of labour law, and in about 1960 the Authoritarian Political Regime for Development was established. Under this system trade unions were strictly regulated and terms and conditions of work were regulated by the Ministry of the Interior. However, as the Thai economy and democracy have developed, Thai labour law has also changed. The Labour Protection Act was introduced in 1998 through deliberations in Parliament. Moreover, deliberations on the amendment bill of Labour Relations Act started at the end of the 1990s and at the moment there is some controversy about the revision. If the draft bill is enacted, the characteristics of labour law under the developmental regime will to some extent be changed. It is therefore necessary to pay attention to the development of legal reforms.



1. THE SIGNIFICANCE OF THE STUDY OF THAI LABOUR LAW FOR COMPARATIVE LAW When I tell someone that my research interest is Thai labour law, I am often asked why. This question arises in Japan, because it is more common in the field of foreign law research in Japan to study Western law. When the modern legal system was constituted in Japan, it was modelled on the European legal system. That is why it was necessary to study
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European law in order to understand or apply Japanese law. It is the same also in the case of labour law.1 As a result, non-European law has been studied less and there is little interest especially in Asian laws. It was at the academic conference in October, 1997 that the Japan Labour Law Association made ‘Labour Laws in Asian Nations’ a research topic for the first time. The traditional view has changed as a result of globalization. It has become necessary to understand Asian laws irrespective of whether they are useful for the interpretation or application of Japanese law. When Japanese enterprises branch out into Asian nations, they need to understand local laws and to comply with them. Moreover, if we continue with competition in terms of production costs, pursuing the terms and conditions of employment at the relatively low level of Asian nations, those of advanced capitalistic countries may be pulled down too. If we want to negotiate common international regulations to prevent this from happening, an understanding of the labour law of Asian nations is needed. Particularly as Thailand has strong economic ties with advanced capitalist countries and the expansion of business enterprises is intended to take advantage of the relatively low level of working conditions in Thailand, the study of Thai labour law is of great significance.2 In this connection, in clarifying the characteristics of Thai labour law, the problem of comparative standards arises. Since Thailand adopted the same free market economy system as Western countries under the process of modernization, a comparative standard can be established by comparing labour law in the Thai system with that of advanced Western capitalist countries. To be more precise, there are two points in common with Western labour law, though differences with each country also exist. First, legal provision is made for trade unions, and the terms and conditions of employment are determined through collective bargaining. In the process of bargaining, disputed matters are negotiated and if agreement is reached, it is legally accepted as a collective agreement. Second, the minimum level of terms and conditions of employment is established by law, with sanctions imposed in the case of failure to comply with these minimum levels and an administrative body set up to enforce them. Taking these two points as the standard of the comparison, we can now examine Thai labour law.
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After the Second World War, the interest in American law grew considerably. The amounts of the total registration capital since 1960 are that Japan has 40%, USA, 11.4%, Taiwan, 7.9%, Hong Kong, 4.6%, while in Europe, the UK, 4.1%, Germany, 3.2%, Switzerland, 1.2%, France, 0.6%, and so on. THE INTERNATIONAL JOURNAL OF COMPARATIVE LABOUR LAW AND INDUSTRIAL RELATIONS
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2. THE CHARACTERISTICS OF BASES OF THAI LABOUR LAW 2.1. The Characteristics of Labour Relations In order to illustrate the characteristics of Thai labour law, it is necessary to consider labour relations which are the foundation of labour law and the matter for regulation. The population of Thailand in 2000 was about 62,000,000 and the number of workers was about 30,000,000. The important feature is that agricultural workers make up 42% of the total employed population. This means in the field of labour law that many workers do not receive legal protection, because labour law has no application in the agricultural sector. Also this means that since part of the abundant labour force of the agricultural sector has been absorbed by the industrial sector by means of rapid industrialization, industrial workers who bring with them the mentality of the agricultural community have a negative attitude towards trade unions. Now let us see how economic development has been achieved in Thailand, because labour relations are inseparably related to economic development. Full-fledged industrialization began in the 1960s. At first, import-substitution industrialization was planned, but as this policy targeted domestic markets, its development potential was limited and from the 1980s the policy was changed to export-oriented industrialization. The significant feature in this process is that foreign capital (in other words, inward investment) expanded industrialization. This gave the following three characteristics to labour relations. The first is that the penetration of foreign capital into Thailand simultaneously introduced foreign labour relations, and labour relations in Thailand were a mixture of elements from various countries.3 The second is that the government took a negative stance to the development of labour law, because as foreign capital penetrated Thailand mainly in order to use cheap labour power of Thailand, the strengthening of trade unions or the improvement of terms and conditions of employment were seen as obstacles. The third is that if wages and production costs rise, foreign capital will be pulled out of Thailand, and as a result serious problems such as unemployment will occur. Since the 1990s China and Vietnam have been prime investment choices and foreign capital has been transferred to those countries. Therefore Thailand has pursued the transformation of labour-intensive production into skill-intensive production. Highly skilled workers are required, and in order to train them, there is a need to improve the educational level.
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A. Suehiro, ’The Transformation of the Labour Market and Personnel Management in Thailand’, The Journal of Social Science, Vol. 48, No. 6, 1997, p. 101 (in Japanese). THE INTERNATIONAL JOURNAL OF COMPARATIVE LABOUR LAW AND INDUSTRIAL RELATIONS
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With regard to the gender composition of the labour force, the high level of female employment is a significant feature in Thailand. The labour force participation rate of women in Japan is 50%, while in Thailand it is 60%. The first reason why the labour force participation rate of women is high is that many women engage in agricultural work as family members. The second is that export-oriented manufacturing industries employ women on a relatively large scale, and the third is that quite a few women are engaged as domestic helpers, street vendors, peddlers, home workers and so on in the informal sector. The first and third features are also seen in child labour (which is labour by those below legal working age, i.e. below the age of 15).4 Additionally we need to consider the informal sector here. This extends to all kinds of fields, engaging 4,500,000 people in the early 1990s.5 In this sector, labour law is not applied and the terms and conditions of employment are at a low level. As this sector provides the export sector with goods and services at low prices, the competitive power of Thai business enterprises can be maintained. Furthermore, when unemployment increases, this sector plays the role of adjusting the volume of employment by absorbing these individuals. With the intensification of international competition since the 1990s, in order to cut production costs, casual employment and subcontracting systems have been used.6 However, part-time work is still not an important phenomenon, because there is a tendency for workers to demand longer hours to earn higher wages. When workers are employed on short hours, this means that they do not have the opportunity to have a full-time job and should be considered to be underemployed. Finally, we need to consider the issue of migration. Thailand is a country that many workers leave in search of employment overseas. The main country that Thailand sends labour power to is Taiwan, with the number of workers amounting to 130,000 (making up 43.2% of the total). However, the number of workers emigrating from Thailand has been decreasing with the development of the Thai economy in recent years. In terms of immigration to Thailand, apart from highly skilled workers, foreign workers come mainly from the neighbouring countries such as Myanmar, Laos and Cambodia. Though they work as illegal immigrants, this has tended to be
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The number of those engaged in child labour was estimated to be some 2,000,000 in the mid-1990s. M.E. Falkus, S. Blackburn, H. Brasted, A. Kaur and D. Wright, Child Labour in Asia, Canberra, 1997, p. 147. A. Brown, B. Thonachaisetavut, K. Hewison, Labour Relations and Regulation in Thailand: Theory and Practice, Working Papers Series No. 27, Southeast Asia Research Centre, City University of Hong Kong, 2002, p. 5. V. Charoenloet, Labour Standards in Thailand: The Impact of Trade Liberalisation, Geneva, 1997, p. 9 ff. THE INTERNATIONAL JOURNAL OF COMPARATIVE LABOUR LAW AND INDUSTRIAL RELATIONS
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overlooked, because of the labour shortage arising from economic development. However, when the currency crisis resulted in unemployment in 1997, immigration control was intensified to secure working places for Thai people. But as the so-called 3K sector (3D in English, which means difficult, dirty and dangerous) did not have enough labourers, work permits for foreigners were issued under certain conditions and about 360,000 foreign nationals were registered as workers in 2001.7 2.2. Characteristics of Industrial Relations Next, let us consider the current situation of trade unions, that is, one side of industrial relations. The most significant features are the low rate of unionization and the fact that organized workers are divided into a large number unions. As for private-sector unions, the rate of unionization is only about 3%,8 which is extremely low when compared with advanced capitalist countries. As regards national union federations, there are no less than nine of them. According to general opinion,9 the reasons why the few members are divided into a large number of organizations are as follows. First, whenever a coup d’état was carried out, the breakup and restoration of trade unions was repeated. Second, labour law has not positively protected trade unions. Third, the social norm that considers the traditional employer-employee relationship as important is strong, and the workers’ consciousness to protest against their employers is weak. Fourth, it is widely believed that people tend to accept their current circumstances due to the influence of Buddhism and people do not try to improve their terms and conditions of work by appealing to their employers. Fifth, people do not always consider trade unions to be representative of all the workers and they are organized with a focus on a ‘boss’. Sixth, since various tripartite committees are selected by a system of one union, one vote, it is advantageous to have many small unions in order to acquire a place on these committees. The low rate of unionization, however, does not necessarily mean that trade unions have little influence on political issues. In a country that is not fully democratized, groups with even limited union power cannot be ignored. Trade unions are politically important, acting on the one hand as a visible supporting power for government, and on the other hand playing a role in democratization.
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The Nation,12 October 2001. State Enterprises make up about 50%. S. Piriyarangsan and K. Poonpanich, ‘Labour Institutions in an Export-oriented Country: A Case Study of Thailand’, in Workers, Institutions and Economic Growth in Asia, International Institute for Labour Studies 1994, p. 227. THE INTERNATIONAL JOURNAL OF COMPARATIVE LABOUR LAW AND INDUSTRIAL RELATIONS
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3. THE CHARACTERISTICS IN HISTORY OF THAI LABOUR LAW 3.1. The Legislative History of Labour Law Thailand has never been colonized and does not have laws handed down by suzerain states, though it was the Civil and Commercial Code of 1929 that first regulated labour relations, and the General Principles and Obligations of the Civil and Commercial Code were drafted by translating the Civil Code of Japan. As the Civil Code of Japan was originally constituted by the influences first of France and later Germany, it can be said that the root of Thai Civil and Commercial Code is European law. However, the Civil and Commercial Code was not actually labour law. The first attempts to regulate labour law took place before the Second World War, but it was the Labour Act of 1956 that was put into practice for the first time. This was an advanced labour law including labour relations and labour protection law. However, this law was abolished with the coup d’état of 1958 and afterward trade unions were prohibited until 1972. It should be noted that labour protection was regulated by Notification of the Ministry of the Interior set up by the empowerment of Announcements of the Revolutionary Party No. 19 of the revolutionary group that seized power with the coup. While trade unions were abolished, disputes between labour and management occurred. In order to establish the means to resolve these disputes, the Act on Settlement Procedures for Labour Disputes was introduced in 1965. Subsequently, the Revolutionary Council that seized power in the coup of 1972 declared the National Executive Council Order No. 103 that annulled Announcements of the Revolutionary Party No. 19 of the revolutionary group and ordered the Notification of the Ministry of the Interior by the empowerment of the Order No. 103, and then the acceptance of unionization and the protection of terms and conditions of work were introduced. Among the Notification of the Ministry of the Interior, only the legal control of labour relations was enacted in 1975. This is the current Labour Regulations Acts (hereafter, LRA 1975). In the coup d’état of 1991, the labour relations of state enterprises, which had the biggest force of trade unions, were regulated by the new Act differently from those of non-governmental companies, that is, the State Enterprises Staff Relations Act (hereafter, SESRA 1991) and the formation of trade unions was prohibited. In 2000, SESRA 1991 was repealed and the new State Enterprise Labour Relations Act (hereafter, SELRA 2000) allowed for the formation of trade unions in state enterprises, but the legal regulation that distinguished them from non-governmental companies was maintained. Also, in 1998, instead of the NotifiTHE INTERNATIONAL JOURNAL OF COMPARATIVE LABOUR LAW AND INDUSTRIAL RELATIONS
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cation of the Ministry of the Interior for the protection of terms and conditions of employment, the Labour Protection Act (hereafter, LPA 1998), was enacted as an independent law code introducing major changes in worker protection. 3.2. The Relationship between Democratization and Labour Law In many cases developing countries aiming at economic development have adopted systems that restrict public participation in politics and fundamental human rights and concentrate energy on economic development. This type of system is called the Authoritarian Political Regime for Development (hereafter, developmental regime). In Thailand this kind of system was established after about 1960.10 Under this regime, not only fundamental human rights but also the rights of workers were restricted. Especially in Thailand, coups d’état were carried out repeatedly,11 and on each occasion the dissolution of trade unions, prohibition of industrial action and abolition of labour law took place. These events had a great effect on trade union activities, the system of employment relations and labour law.12 However, a military coup d’état took place in 1991 and it was to be the last one in recent history. If globalization progresses, since the penetration of business enterprises is not performed in less democratic countries, further coups d’état will be avoided. With economic development, the expansion of the middle class and fully-fledged progress of party politics result in democratization,13 and these were also the reasons why coups d’état have stopped. In 1997 a Constitution that was totally unrelated to any coup d’état or political change was set up for the first time. This Constitution includes articles reforming the system of appointment by the King, introducing elections for the Upper House, and making provision for gender equality. Although there have been some problems, as in the first election after the amendment of the Constitution in which there were many constituencies that were suspended because of irregular practices, it was certainly a great step forward.



10 11 12
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T. Chaloemtiarana, Thailand: The Politics of Despotic Paternalism, Bangkok, 1979. From the Revolution of 1932 until the coup of February 1991, the total number of coups d’état was 23. C. Manusphaibool, ‘Industrial Relations and Their Problem in Thailand’, in International Symposium on Environment and Development Its Legal and Political Aspects, Nagoya University, 1992, p. 68. A. Suehiro, ‘Thai Military Authorities and Democratization Activities from ‘Political Turmoil of October’, 1973 and ‘Bloodshed of May’, 1992’, The Journal of Social Science, Vol. 44, No. 5, p. 48 (in Japanese). THE INTERNATIONAL JOURNAL OF COMPARATIVE LABOUR LAW AND INDUSTRIAL RELATIONS
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4. THE CHARACTERISTICS OF CURRENT APPLICABLE LABOUR LAW 4.1. The Relation between the Constitution and Labour Law In Thailand historically the Constitution was often overturned by a coup d’état. Therefore the life of the Constitution was short. Between the Revolution of 1932 and the Constitution of 1997, there were 16 constitutions.14 As a result, the status of the Constitution as the most important legislation to guarantee human rights became uncertain and the Constitution as the basic law was not fully established in such a state of affairs. This has changed since the Constitution providing democratic procedures and measures was introduced in 1997, as stated above. In this connection, the protection of fundamental human rights which are closely related to labour rights in the Constitution is shown as follows. Freedom of assembly is safeguarded under Article 44 of the Constitution and freedom of association under Article 45. These provisions are implemented by legislation and regulations are highly restricted, as described below. Also these rights have the status of individual freedoms and do not necessarily protect only employees. LRA 1975 guarantees the employees’ right to establish trade unions, while employers have the right to form employers’ associations. This way of guaranteeing freedom does not present any problems under the standards of ILO Conventions. However, it treats disputes equally for workers and employers, that is, it guarantees industrial action by employees and at the same time it secures the lockout of employers. This is not only a problem in the light of International Covenant on Economic, Social and Cultural Rights, but also brings unequal results due to the difference of power between employees and employers. 4.2. The System of Labour Law According to Wichitra,15 a system of current applicable Thai labour law consists of six fields: Civil Law, Labour Protection Law, Labour Relations Law, Labour Case Procedures Law, Vocational Training Promotion Law and Alien Work Law. In line with this system, the current law is arranged as follows. First, the Civil and Commercial Code Book III introduced in 1929; second, LPA 1998 and Workplace Compensation Act of 1994; third, LRA 1975 and SELRA 2000; fourth, Establishment of Labour Court and
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P. Siwaraksa, C. Traimas, R. Vayagool, Thai Constitutions in Brief, Institute of Public Policy Studies, 1997. W. Foongladda (ed.), Ruam Kotmaai Raeng-ngaan, Bangkok, 2002 (in Thai). THE INTERNATIONAL JOURNAL OF COMPARATIVE LABOUR LAW AND INDUSTRIAL RELATIONS
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Labour Case Procedures Act of 1979 (hereafter, Labour Court Act); fifth, Vocational Training Promotion Act of 1994, and sixth, Alien Work Permit Act of 1978. The significant feature of this kind of legal system is the fact that Civil and Commercial Code occupies the first place. In Japan, Civil Law is not ranked in this way, because it is understood that labour law is established by criticizing and correcting Civil Law. Also labour law does not include the Job Provision and Job Seekers Protection Act of 1985 regulating access to the labour market, and the Rehabilitation of the Disabled Act of 1991 that requires undertakings to employ people with disabilities at a certain fixed rate. The same kind of provisions in Japan would be included in the Employment Security Law in the field of labour law. 4.3. The Characteristics of the Labour Relations Act Even without considering Western countries, it is an international working standard that workers have the right to establish and manage trade unions freely. However, Thailand still has not ratified ILO Conventions No. 87 and No. 98, and such a freedom is not fully sustained in Thailand. The main restrictions concerned with trade unions are as follows.16 The first requirement for forming trade unions is that they have to have at least 10 members. This has the effect that trade unions cannot be set up in many small businesses.17 Furthermore, this may be one of the reasons why trade unions are divided into a great number. Also the form of organization is restricted to employees’ unions or industrial unions. Therefore general unions and local unions are not accepted. Moreover, to acquire legal status as a trade union, it is necessary for the union to be registered and to meet certain requisites. If this requirement is not fully attained, a winding-up order is given to the union. In addition, a government intervention by which registrars carry out an audit of the administration of a union is also possible. As mentioned above, while exerting strict regulations on trade unions, provision is made for groups of employees to be a party in labour relations even if they are not trade unions. Although it is considered that the purpose of this policy is to promote the setting up of trade unions through collective activities, in fact it promotes the belief that trade unions may not be necessary among employees, and has been an obstacle to the setting up of unions.



16 17



The legal control for trade unions of state enterprise is almost the same. About 800,000 employees in 2000 experienced this. Brown, Thonachaisetavut and Hewison, op. cit., p. 23. THE INTERNATIONAL JOURNAL OF COMPARATIVE LABOUR LAW AND INDUSTRIAL RELATIONS
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Collective bargaining also starts when trade unions that organize more than 20% of employees or representatives of more than 15% of employees submit demands in writing. Procedural requirements such as the timing of opening of collective bargaining and the number of bargaining agents are also laid down in detail. If this procedure is not adopted, industrial action cannot be carried out. Though the rejection of collective bargaining is not an unfair labour practice, if negotiation is refused, coordination with the labour dispute conciliator will start proceedings to reconcile the parties. The fact that employers can also submit demands in writing is a characteristic of Thailand. Because of this, employers can put forward suggestions such as a reduction of the terms and conditions of work. In the case of an establishment that has more than 50 employees, a joint labour-management conference called an employees’ committee is usually established. This is only a consultative body and the right to codetermination as found in Germany is not approved. In practical terms, this does not work well. The regulation of collective agreements is special. In an establishment that has more than 20 employees, agreement on employment conditions must be made. If this is not done, the rules of employment can be regarded as an agreement on the conditions of employment. Therefore, an agreement on employment conditions is not only concluded with trade unions, but also with groups of employees that consist of more than 15% of employees or trade unions that organize more than 20% of employees, and therefore the term ‘agreement on employment conditions’ is used rather than ‘collective agreement’. The matters that are dealt with in this agreement are legally established and are required to be registered. The employees that are covered by agreements on employment conditions that are concluded with trade unions make up only 5% of the total.18 In every coup d’état, strikes have been prohibited and also the following strict legal controls are laid down: in the case of non-profit-making activities, industrial action cannot be conducted, because labour disputes are dealt with by compulsory arbitration; labour disputes are confined to strikes and lockouts, and before carrying out strike action, it is necessary to be seek reconciliation through conciliators. Although there is a system to prohibit unfair labour practices, the actions that employers are forbidden to carry out are only discriminatory
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F. Deyo, ‘Labour and Industrial Restructuring in South-East Asia’, in G. Rodan, K. Hewison and R. Robison (eds.), The Political Economy of South-East Asia: An Introduction, Melbourne, 1997, p. 209. THE INTERNATIONAL JOURNAL OF COMPARATIVE LABOUR LAW AND INDUSTRIAL RELATIONS
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treatment and interference with the activity of labour unions. In the case of a breach of these rules, reinstatement and sanctions are provided. The major problem is as follows: since the system of prohibiting unfair labour practices is not appliedbefore a trade union is registered, the leader is fired when employees start to form a trade union. 4.4. The Characteristics of the Labour Protection Act After 1958, the terms and conditions of work were regulated by Notification of the Ministry of the Interior. As the standard of terms and conditions of work could be laid down not by acts but by administrative orders, labour policy could be carried out as the government saw fit to meet the requirements of economic development. However, this system, as compared with other countries, was outdated, and under the tide of internationalization, questions arose as to its fairness and legitimacy. Consequently the Labour Protection Act was established in 1998 after deliberations in Parliament. LPA 1998 was set up to cope with international economic competition by drawing up terms and conditions of work and improving the quality of labour, instead of allowing economic development to use the terms and conditions of work at a low level as leverage. For this reason, especially compliance with the standards of ILO Conventions was pursued. For example, the system of eight hours a day and 48 hours a week was adopted and the minimum working age was raised from 13 to 15 years. Also the protection of women workers was reinforced. For example, provision was clearly made for equal treatment of men and women workers, and for working women who are pregnant, night work, overtime work, rest-day working and certain types of hazardous work were prohibited; at the same time sexual harassment was also outlawed. In this way the protection of the employee was reinforced, but in reality, it is less than perfect, because relations between the employee and the employer can sometimes give rise to a situation in which the terms and conditions of work differ from legal provisions. For example, if workers give their prior consent to overtime work, employers can require it. Moreover, although it is appropriate to allow the employee and employer to agree on terms and conditions of work that are better than the legal standard, in Thai law it is permitted to make agreements below the minimum standard. In situations in which workers are weak vis-à-vis the employers, or trade unions are feeble as in Thailand, employees are more likely to become compliant with their employers’ demands. In this sense, there is a problem with the system that allows terms and conditions of work that are below the legal minimum standards to be introduced by agreement between the employee and the employer. Even with ministeriTHE INTERNATIONAL JOURNAL OF COMPARATIVE LABOUR LAW AND INDUSTRIAL RELATIONS
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al regulation, workers’ legal rights would in practice become worthless. For instance, it is established by ministerial regulation that leave for the purposes of education and skills training that is legally guaranteed may be refused by the employer when it would have a detrimental impact on the business.19 Furthermore, the protection of female employees is mitigated in certain cases by ministerial regulations. For example, in the oil and chemical industry as a general rule women are banned from working, but professional or technical work in carrying out exploration, drilling and refining is allowed, and as for the women engaged in managerial, financial and accounting work, the prohibitions on overtime working by pregnant women are relaxed. This kind of control reflects the economic need for woman’s labour rather than being based on the idea that men and women should enjoy the same working conditions. With regard to woman’s labour, as mentioned above, there are many working women in fields in which labour law is not applied, such as the informal sector, and this is the main problem. However, forms of protection are to be found that are by no means inferior to the standards of Western countries. For instance, weekly rest days (one day), annual leave (six days), traditional holidays (13 days) and even sick leave (30 days a year) with pay are accepted. Sick leave is indemnified in addition to the leave such as maternity leave and leave in the case of work-related illness. Although it is not so much as in Germany, it can be said that the standard of the protection is high. With regard to labour protection, mention should be made of wages and dismissals. In Thailand the role of the minimum wage is significant. In the cases of Western countries, though there is a minimum wage laid down by law, in actual fact the amount paid above the minimum wage is established through collective bargaining and applies to many workers through collective agreement. That is why the minimum wage and wages actually paid to workers are different. However, in Thailand as the bargaining power of trade unions vis-à-vis employers is weak, in practice the minimum wage becomes the standard or maximum wage, that is, the wage that workers receive is equal to the minimum. The minimum wage system was introduced in 1972 and the minimum wage is decided by the National Wages Committee that consists of the representatives of government, employers and employees. Since 1 January, 2001 the actual minimum wage rates (per day) have been 165 bahts in Bangkok Metropolis (1 baht is about 3 yen), 143 bahts in the area around Bangkok, and 133 bahts for other provinces. The problem is that the minimum wage is not always legally enforced, and
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that there are many people working on employment contracts that are not subject to the minimum wage system or in the informal sectors. Next, a brief comment on how employees are protected from dismissal.20 In Thailand dismissals that are in breach of the Civil and Commercial Code are invalid. Examples of violations are as follows: the case in which there is no prior notice, the case in which workers are not guilty of any serious misconduct, the case in which workers have the skills expected of them and so on. In addition to the control of the Civil and Commercial Code, in LPA 1998 employers have to disburse severance pay corresponding to the length of continuous employment. However, in cases in which employees do something dishonest in the line of duty or cause serious damage to their employers, the employers can fire the employee without severance pay. Also under LRA 1975, for example, the dismissal of employees who call for the improvement of terms and conditions of work is not permitted. It would be unfair labour practice. However, it is not the case that dismissals except those mentioned above are permitted. Any dismissals without fair reasons are invalid. The kinds of dismissals permitted are established not by labour protection law, but by the labour court act which is procedural law. This appears to be a unique characteristic of Thailand. The judgment is mainly at the judge’s discretion. Since dismissals that a judge considers unfair become invalid, in the end whether the dismissals are unjust depends on legal precedent. Another characteristic is that the remedy for invalid dismissal is usually reinstatement. In cases in which a court hands down a judgment that makes it difficult for the employee to return to work harmoniously, the employee may opt for damages instead of reinstatement. As discussed below, the reason why these methods of settlement are accepted by employees is that the solutions adopted correspond to the actual conditions of employment, because representatives of the employer and the employee take part in labour court proceedings in Thailand. 4.5. Administration of Labour and the Labour Court Finally, we would like to examine the administration of labour and the labour court. The administration of labour relations and the protection of workers was under the jurisdiction of the Labour Department of the Ministry of the Interior for a long time. The Ministry of the Interior has broad authority to govern the country, including police authority power. The application of labour provisions was also regulated by the police. This
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W. Foongladda, Yoo Lak Kotmaai Raeng-ngaan, Bangkok, 2000, p. 195 ff (in Thai). THE INTERNATIONAL JOURNAL OF COMPARATIVE LABOUR LAW AND INDUSTRIAL RELATIONS
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assignment of authority was adopted in order to drive forward economic and social development. However, as the Labour Department of the Ministry of the Interior could no longer keep pace with the increase in the number of factories and employees and the expansion of duties caused by the introduction of the Social Security Act, the Department was turned into an independent Ministry of Labour and Social Welfare in July 1993. Regardless of the terms and conditions of work legally stipulated, there is no point if they are not applied in practice. In order to enforce the law, it is common in every country to provide for labour inspection. However, in developing countries, there is a tendency for inspection to be deliberately neglected, because economic development is considered to be more important than the protection of terms and conditions of employment.21 Much the same is true in Thailand. Labour inspection is under the authority of the Ministry of Labour and Social Welfare, and the staff members in the Department of Labour Welfare and Protection who deal with inspection include only 336 labour inspectors, 201 safety officials and 184 labour relations officials. This accounts for the fact that each labour inspector has to review about 1000 establishments a year.22 Under such circumstances, adequate inspection is difficult. Next we would like to examine labour courts.23 When disputes over the rights and duties of employees and employers occur, they can enforce their rights in a labour court. Labour courts were established in April 1980. The model of the court is that of German regulation. However, though the establishment of an independent labour court and lay assessor trial system is the same as in Germany, it is in common in France and UK for the superior court to be connected to the ordinary court.24 The judges take part in trilateral dialogue including full-time professional judges and associate judges of representatives of employees and employers (each with the same number). Based on the presumption that the parties involved tend to be employees with limited funds, the procedure is as follows: employees can present a petition orally, that it is free of charge, and the court pays expenses for witnesses; it is not necessary to have a lawyer; proceedings are intended to be expeditiously handled by means
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K. Hayashi, ‘Developmental Regimes and Labour Law in Asian Countries’, The Monthly Journal of The Japan Institute of Labour, No. 469, 1999, p.10 (in Japanese) Brown, Thonachaisetavut and Hewison, op. cit., p. 30. Y. Asami, ‘The Labour Court in Thailand: Its Background of the Establishment and the Function’, The Journal of Ohra Institute for Social Research, No. 467, 1997, p. 16 (in Japanese). K. Kezuka (ed.), Comparative Research Relating to the System to Solve Individual Labour Disputes, The Japan Institute of Labour, 2002, p. 324 (in Japanese) THE INTERNATIONAL JOURNAL OF COMPARATIVE LABOUR LAW AND INDUSTRIAL RELATIONS
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of continuous hearings until a conclusion is reached; the final appeal is heard in the court of second instance or supreme court; and compromise is pursued at all stages to enable the employee to continue to work peacefully after the administration of justice. Labour courts are used actively and 16,640 cases were referred to them in 2000. More than 70% of cases presented to labour courts were about unfair dismissal, severance pay and claims for other benefits.25 Furthermore, the high success rate for employees in labour courts helps them to develop and they are considered by employees to be reliable. Since the unionization rate is low and the solution of problems through trade unions is difficult, labour courts play an important role. There have been some problems, especially in relation to labour disputes after the currency crisis in 1997: there was insufficient capacity for the number of cases presented, and the election of associate judges for the employees’ side generated some antagonism among trade unions.26 5. THE DIRECTION OF LABOUR LAW REFORM We now need to consider whether the provisions of the developmental regime that characterized Thai labour law have been replaced with the legal reforms since the 1990s. In the field of labour protection law, though there is a possibility to eliminate the arbitrariness of government by adopting the Parliamentary measures, there still remains the problem that legislative provisions are modified by ministerial regulations. Also in the area of labour relations law, LRA 1975, and SELRA 2000 that includes the same provisions as LRA 1975, are in force. Therefore it cannot be said yet that labour law has changed its role to contribute not only to an ‘increase in wealth’ but also to a‘distribution of wealth.’ However, deliberations on the amendment bill of LRA 1975 have been taking place since the end of the 1990s and at the moment there are some arguments about the revision of some draft bills. In the predominant version of draft bills, provision is made for legal protection for the activities of employees who try to form a union before the stage of union registration, and there is a possibility that the longstanding problem will be solved. Although a joint discussion committee consisting of the representatives of employees and employers is established and there is a clear intention to try to make labour-management relations more cooperative,
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the provisions do not guarantee independent activities for trade unions. In this sense, the presupposition that trade unions are obstacles to economic development persists. In other words, if the revised draft bill is enacted, it can hardly be said that the characteristics of labour law under the developmental regime have been replaced. Hence the need to pay attention to the development of legal reforms from now on.
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