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Glossary of Key Terms Authorising Agency – the agency that imposed or issued the order or licence, which includes the Courts, the Scottish Prison Service, the Parole Board, or the Children’s Hearings Panel. Criminal Justice Social Worker – an accredited social worker based in a local authority (Council), who oversees community-based offender supervision, undertakes assessments and prepares reports to aid decision-making at various points in the criminal justice process. Criminal justice social workers are the Scottish equivalent of a probation and parole officer. Local Authorities – councils. Currently, there are 32 local authorities in Scotland, and community-based offender supervision is devolved or overseen at the level of each local authority. Monitored Person – in the current Scottish context, ‘monitored person’ is the term used by the private monitoring services provider G4S and the researchers to describe individuals who are tagged and monitored. In addition to adults monitored through the Scottish criminal justice system, children are also subject to monitoring through Children’s Hearings System, and they are not commonly spoken of as ‘offenders’, even if they have histories of criminal behaviour. Premises Holder – the property owner, or a named signatory to the rental lease. Procurator Fiscal – a prosecutor (sometimes abbreviated to PF or Fiscal), employed within the Crown Office and Procurator Fiscal Service (COPFS), Scotland’s prosecution service. Sheriff – a judicial officer; the Scottish equivalent of a magistrate who sits in the middle (mainstream) level of criminal and civil courts, the Sheriff’s Courts, which deal with higher matters than Justice of the Peace Courts (presided over by lay magistrate), and lower or less serious matters than the High Court (presided over by judges or Law Lords). Stand-alone Order – this term encompasses different meanings in different jurisdictions; it is used here in keeping with Nellis and Lehner’s (2012: 2) definition: a stand-alone order is a ‘means of execution of a criminal sanction or measure, without being combined with other interventions or treatment measures.’ Restriction of Liberty Orders (RLOs) and Home Detention Curfews (HDCs) in Scotland are typically referred to as stand-alone orders. By way of contrast, ‘integrated’ approaches combine the use EM with supervision, supports and/or surveillance.



ii



Acknowledgements We are very grateful to the research participants across Scotland who have given their time and practice wisdom to help inform this research. Thanks to Emma Smith from the University of Stirling for her research assistance, and also Dr Margaret Malloch and Prof. Alison Bowes from the University of Stirling for their input and support throughout the research process. We appreciate the skilful assistance of Sophia Verhaeghe, Rachel Evans, and Ella Holdsworth from the University of Leeds in helping with administrative, formatting and dissemination activities. Available statistics on the uses of electronic monitoring in Scotland are included and referenced in this report from the current EM services provider in Scotland, G4S (2014, 2015, 2016); we are grateful to Angela Smith, Vicky McNeice and the G4S electronic monitoring staff team for providing us with this information and for allowing us to conduct ethnographic observations with the team. Finally, we very much appreciate the time and wise advice offered by the Scotland-based Advisory Board members for this research, Andrew Bruce, Scottish Government Justice Directorate, and Prof. Mike Nellis, University of Strathclyde, as well as our international research partners Prof. Anthea Hucklesby (England and Wales), Prof. Kristel Beyens (Belgium), Prof. Miranda Boone (the Netherlands), and Prof. Freider Dünkel (Germany). The research on which this report is based is part of the European project: ‘Creativity and effectiveness in the use of electronic monitoring as an alternative to imprisonment in EU member states’ (Hucklesby, Beyens, Boone, Dünkel, McIvor and Graham, 2016). Details and resources are available at the project website www.emeu.leeds.ac.uk. This report has been produced with the financial support of the Criminal Justice Programme of the European Commission (JUST/2013/JPEN/AG/4510). The contents are the sole responsibility of the authors and can in no way be taken to reflect the views of the European Commission.© The authors, 2016. Contact the Researchers Dr Hannah Graham, Lecturer in Criminology, Scottish Centre for Crime and Justice Research (SCCJR) at the University of Stirling. Email: [email protected] Prof. Gill McIvor, Professor in Criminology, Scottish Centre for Crime and Justice Research (SCCJR) at the University of Stirling. Email: [email protected]



iii



Executive summary This research report examines the current uses of electronic monitoring (EM) tagging technology in the Scottish criminal justice system. The themes and findings presented here form one part of an EU-funded comparative research project1 involving five jurisdictions: England and Wales, Scotland, Belgium, Germany and the Netherlands. Significantly, this is the first comparative study of its kind in Europe. Criminologists Professor Gill McIvor and Dr Hannah Graham conducted the Scottish component of the research project, which spans a period of two years from May 2014 – April 2016. A range of key actors in the Scottish criminal justice field have been involved in this study as research participants, and details about the methods used in this study are outlined in Section 2 of this report. Electronic monitoring (EM) has been a feature of Scottish criminal justice for 15 years, based around the use of one type of technology – radio frequency (RF) tags – and home curfews and other place-based restrictions. EM is used in its own right as a stand-alone community penalty called a Restriction of Liberty Order, as well as with other groups like prisoners with early release through a Home Detention Curfew or as a condition of a parole licence. Scotland has one of the highest prison population rates in Western Europe, and the current and potential uses of electronic monitoring have featured in wider discussions of the need to pursue diversion and decarceration. To date, the uses of electronic monitoring in Scotland can be characterised as relatively simple but stable in approach. Most decision-makers (e.g., the judiciary, prison staff) tend to impose relatively standardised curfew regimes restricting people to their home for up to 12 hours a day. A large majority of these orders made by courts and prisons currently do not involve supervision by criminal justice social workers or requirements to participate in rehabilitation programmes or paid or unpaid work. The restriction of liberty in making people be restricted to a place (home) or away from a place acts as a punishment. However, within the current approach to EM, this study highlights the missing links of the options of supervision and supports for rehabilitation and desistance from crime. Key research findings 



From 2002-2015, electronic monitoring (EM) in Scotland has operated using a simple but relatively stable approach. It has relied on the use of only one type of tagging technology.







Electronic monitoring is currently used for a range of objectives and penological purposes in Scotland. There are positive benefits associated with using electronic monitoring as a community penalty, as well as challenges and limitations, some of which are outlined in Section 3.
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The research on which this report is based is part of the European project: ‘Creativity and effectiveness in the use of electronic monitoring as an alternative to imprisonment in EU member states’ (Hucklesby, Beyens, Boone, Dünkel, McIvor and Graham, 2016). Details at: www.emeu.leeds.ac.uk. This report has been produced with the financial support of the Criminal Justice Programme of the European Commission (JUST/2013/JPEN/AG/4510). The contents are the sole responsibility of the authors and can in no way be taken to reflect the views of the European Commission.-
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Access to electronic monitoring appears to depend on the decision-maker involved, with geographical and institutional differences observed across Scotland. Some judicial officers and courts across Scotland use Restriction of Liberty Orders (EM court orders) frequently, whereas others use them rarely. In 2015, the rate of Restriction of Liberty Orders imposed by sheriffs in Glasgow was 256 per cent higher than that of their Edinburgh counterparts, with 314 RLOs imposed in Glasgow compared to 88 RLOs in Edinburgh (G4S, 2016). Some court areas had a marked rise in the use of EM orders, for example, in Kilmarnock 60 RLOs were imposed in 2014, and 196 RLOs in 2015, which signals a 226 per cent increase in one year (G4S, 2016; 2015).







EM orders in Scotland require people’s consent; people are not tagged against their will. There is extensive consensus across participants in this study that consent is, and should continue to be required from the monitored person and the premises holder (if this is not the monitored person) for equipment installation and homebased curfew restrictions. Only a few participants explicitly express the view that cohabitants should be asked for their consent.







EM order completion rates are fairly high in Scotland, with approximately 8 out of 10 EM orders completed in 2015 (G4S, 2016).







Being responsive to issues of diversity and vulnerability (gender, age, language, education and low literacy, disability, poverty, victimisation) matters to Scottish practitioners and policymakers. Interviewees speak extensively about tailoring EM to the needs of offenders and victims.







Monitoring of mostly ‘stand-alone’ EM orders (i.e. no supervision) by a private EM service provider is associated with limited integration and multi-agency work with criminal justice social workers (Scottish equivalent of probation officers) and charitable organisations. Yet, many of those interviewed wanted greater integration of EM with multi-agency supervision and support.







There is moderate support among participants for the (re)introduction of the option of electronic monitoring as a pre-sentence modality for the purpose of reducing the use of remand in custody.







There is moderate support for the introduction of GPS tagging and tracking with location-based exclusion zones in cases where this may reduce risk of re-offending and promote victim safety.







It is time for more strategic development. The key findings and recommendations of this report encourage more creative and strategic uses of tagging technologies, while not losing sight of the importance of proportionality and consistency in such uses.



Recommendations This particular moment in Scottish criminal justice represents an opportunity for policymakers and practice leaders to make the uses of electronic monitoring more strategic, creative and fit-for-purpose. Consideration should be given to the following, which are based on the findings of this research: 2



1. Clarify national breach criteria and responses to non-compliance. Consider consolidating breach reporting timeframes and thresholds into two nationally available options – standard and intensive – to foster consistency between decisionmakers and authorising agencies. 2. Introduce mechanisms to give courts and prisons the choice of imposing a supervision requirement with EM modalities involving a ‘supervising officer’, or to make EM a condition of other orders, to enable more multi-agency work and reintegrative supports for monitored people. Implementing integration and the option of supervision will necessitate commensurate funds and resources. However, the introduction of supervising officers will enable decision-making to reduce the volume of queries for order variation which are currently being put before authorising agencies such as the courts, which may reduce workload churn and costs. 3. Authorising agencies should consistently instruct the private EM services provider about the number and gender of field officers needed to visit each person/household. This is necessary to further ensure excellent duty of care and risk management with regard to all parties involved. 4. Introduce and encourage wider use of mechanisms which motivate and reward monitored people’s compliance and desistance, including graduated changes in regimes and conditions, as well as a mechanism to allow authorising agencies to terminate an EM order or condition early. 5. Abolish the statutory exclusion for Home Detention Curfew (HDC) licences which permanently excludes prisoners who have previously breached a HDC licence. It is inefficient and inequitable. 6. Consider more creative collective uses of EM with people given a custodial sentence, similar to Scandinavian and Dutch approaches, which feature integrated supports for desistance. 7. More data should be collected and released about the current uses of electronic monitoring, and more independent research is needed in the future: a. A greater quantity and quality of data (particularly statistical data, as well as aggregate demographic information about monitored people) needs to be collected about the effectiveness of electronic monitoring in Scotland and made publicly available. b. Ensure future developments in EM policies and practices are informed by the perspectives and lived experiences of monitored people, their families, and victims. More independent research is needed. 8. Initiate greater awareness-raising among professionals, media and the public about electronic monitoring in Scotland. Electronic monitoring is a tool which can be used for different purposes; however, EM is not a panacea and any expectations about its impact after monitoring has ceased should be truncated. Monitored people benefit from positive supports and opportunities to help them leave crime behind, which extend far beyond time-limited and place-based restrictions. Tagging technologies and equipment should not be allowed to 3



unnecessarily dominate discussions of electronic monitoring and offender supervision, now or in the future. Objectives of supporting rehabilitation and desistance are better realised in the context of supervisory relationships and desistance-oriented supports and regimes in which EM may only be one feature (see Graham and McIvor, 2015).
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Introduction The Scottish research findings and recommendations presented here, in combination with the comparative findings across the five jurisdictions (featured in a separate report and briefing paper, see Hucklesby et al., 2016a, 2016b), promote deeper understanding of current uses of electronic monitoring, with a view to further development of ethical and effective uses in jurisdictions across Europe. The structure of this report, including the ways in which sub-headings are worded and organised, is a replication of a format adopted consistently across the country reports for each of the five jurisdictions in this research project, as well as the comparative report. 2 Electronic monitoring of offenders has existed in Scotland for 15 years, yet it has been the subject of few independent academic studies during this time. Those studies which have been conducted are relatively small and tend to be focused on one particular EM modality or policy initiative. In addition to its contributions to the wider focus on Europe, this research report offers one of the most recent and detailed empirical accounts of how electronic monitoring is currently used in Scotland (albeit with the acknowledgement that significant changes may be enacted in the near future). Yet such knowledge is built upon and informed by the extant contributions of others, whose contributions are cited throughout this report. The analytical insights of Mike Nellis (2016a; 2016b; 2015; 2014; 2009; 2007; 2006a, 2006b), a Scotland-based scholar with internationally recognised expertise in electronic monitoring, stand out above the rest as offering one of the most cogent accounts within what remains a small body of Scottish EM literature. Furthermore, in 2015, concurrently to conducting the fieldwork for this research which is funded and commissioned independent of the Scottish context, we were separately commissioned by the Scottish Government through the Scottish Centre for Crime and Justice Research (SCCJR) to co-author a Scottish and international review of existing literature to examine the uses, purposes and impact of electronic monitoring in different jurisdictions and make recommendations regarding the national context (see Graham and McIvor, 2015). It is acknowledged from the outset that this research has been conducted in a period of time characterised by substantial interest among Scottish policymakers, practitioners and other stakeholders in electronic monitoring and its potential development in the near future. Interviews for this study should be contextualised as occurring following a period of national consultation on electronic monitoring (Scottish Government, 2014; 2013a). Following the Consultation, the Scottish Government Working Group on Electronic Monitoring has been established to consider the governance and potential future uses of EM, and it is expected that they will make recommendations to the Cabinet Secretary for Justice shortly. Throughout the period of consultation and subsequent multidisciplinary practitioner events across Scotland, there has been concerted efforts by the Scottish Government and other stakeholders to mobilise the judiciary, prisons and other criminal justice actors to reduce the prison population and make greater use of community sanctions and measures, including electronic monitoring, as well as early release from prison using EM. As such, the research findings and recommendations conveyed here are representative of a particular social, historical and political moment in Scottish criminal justice.



2



Each of the five country reports and the comparative report are available online at the research project website: http://emeu.leeds.ac.uk/
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Section 1: Legal and organisational context Section 1 sets the scene by providing an overview of the legislative arrangements, policy and organisational contexts in which electronic monitoring operates. It also briefly hints at the recent and current political climate and associated Scottish Government priorities which may bear some influence on participants’ perspectives in the period in which data collection for this research occurred. 1.1 Actors involved in the implementation of electronic monitoring In European jurisdictions, there are two major approaches to the implementation of electronic monitoring (see also the comparative briefing paper and report, Hucklesby et al., 2016a; 2016b). The approach taken in Scotland is coherent with what may be referred to as an ‘Anglophone model’ of privatised service provision, also used in England and Wales, where electronic monitoring is contracted to a private company. In contrast, other jurisdictions such as the Netherlands, Germany and Belgium adopt what might be termed as a more continental European approach, where electronic monitoring is implemented by government criminal justice organisations, with the role of private corporations limited to, for example, a subcontract to provide them with EM equipment. A range of stakeholders are involved in the implementation and operation of electronic monitoring in Scotland. Electronic monitoring legislation and policy are set nationally by the Scottish Government. Electronic monitoring is implemented by a private services provider, currently G4S, under contract to the Scottish Government. G4S Scotland staffing includes managers, monitoring officers and field support officers (who keep an inventory of equipment, issue equipment to the field officers and send faulty equipment to the suppliers – G4S Monitoring Technologies - in Leicester, UK). Monitoring officers also work as field officers so that they have all round experience and can provide technical advice to their colleagues involved in field visits. The majority of the staff (around 70 per cent) are based in the National Electronic Monitoring Centre (NEMC) from where much of the population base of Scotland is accessible within 1.5 hours of driving. There are, in addition, approximately 20 staff who work from home (including some who are ‘retained’) and who undertake the tasks of field officers in the north of Scotland and Western and Northern Isles. Key criminal justice actors involved in the implementation of EM in Scotland include judicial officers (mainly sheriffs and, much less commonly, lay justices), criminal justice social workers and criminal justice social work assistants from local authorities, procurators fiscal (prosecutors), prison governors and Scottish Prison Service staff responsible for overseeing Home Detention Curfews, the Parole Board for Scotland, Multi-Agency Public Protection Arrangements (MAPPA), Police Scotland staff, the Children’s Panel and Youth Justice in the case of children and young people who are tagged, and the private EM services provider. Some victims of crime may have the opportunity for some input into the implementation of EM because of the nature of ‘away from’ place-based restrictions and EM equipment being placed in their property, as well as opportunities for formal victim notification and input with specific types of EM modalities. For example, for prisoners eligible for early release on HDC, the Scottish Prison Service takes part in a victim notification scheme available if a prisoner is serving a sentence of over 18 months. In this case, victim(s)
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may be notified and able submit representation to inform executive decisions no less than two weeks prior to a HDC licence decision being made. Currently, there are 32 local authorities (where criminal justice social work services reside) and six sheriffdoms (court areas) across Scotland. At the time of writing, the Scottish Prison Service (n.d.) has 13 prisons which are run by the government prison service, and 2 prisons which are run by private companies under contract to the SPS. The range of organisations, facilities and actors involved means that localism remains an influential feature of Scottish criminal justice. It also means that, as some of the findings of this research and the available data by others show, there are geographical and institutional differences which can be observed across Scotland in the implementation of electronic monitoring. 1.2 Legal and contractual framework The following sub-sections involve discussion of adults and young adult offenders, as well as children and young people (under the age of 16 years old). However, the dominant focus of this research project centres on adults involved in the criminal justice system in Scotland. 1.2.1 Adults and young adult offenders Electronic monitoring was initially introduced in Scotland on a pilot basis in 1998 as a means of monitoring compliance with Restriction of Liberty Orders (RLOs), which are imposed by courts. Electronically monitored RLOs were regarded as a mechanism for restricting the liberty of the offender in the community, potentially ‘in a way which reduces the risk of re-offending, where previous offending has been linked to particular locations or events’ (Scottish Office, 1996: para 9.13). Restriction of Liberty Orders (RLOs) were established through Section 245A of the Criminal Procedure (Scotland) Act 1995 (as introduced by Section 245A of the Crime and Punishment (Scotland) Act 1997) and enabled the courts to require that offenders stay in a specified place for up to 12 hours a day, for a period of up to 12 months, or away from a specified place for up to 24 hours a day for up to 12 months. They could be imposed as a stand-alone option, or in conjunction with a supervisory order. They are primarily targeted at young offenders and adult offenders; however, it should be noted that Section 245A of the Criminal Procedure (Scotland) Act 1995 as amended by section 12 of the Anti-Social Behaviour Etc. (Scotland) Act 2004 allows for RLOs on persons under the age of 16 dealt with by the Court system – although these cases are rare and, in some years, not used at all..Restriction of Liberty Orders were subsequently rolled out nationally in Scotland in April 2002, following an evaluation of the pilots (Lobley and Smith, 2000) and a consultation by the Scottish Executive on the wider potential of electronic monitoring in the supervision of offenders (Scottish Executive, 2000). The use of electronic monitoring was further extended by the Criminal Justice (Scotland) Act 2003, which introduced provisions for electronically monitored curfews as a condition of a probation order (S. 46), or drug treatment and testing order (DTTO) (S.47) and as a condition of parole (S.40). The same legislation also specified that the RLO should be deemed an alternative to custody (S. 50 (3)) by stipulating that orders should only be imposed for offences punishable by imprisonment where the alternative would be a period of imprisonment or detention. Electronic monitoring as a condition of bail (or EM bail) was introduced on a pilot basis in three areas in 2005 to seek to improve bail 7



decision-making and encourage compliance with bail. However, a decision was taken not to roll EM bail out nationally following an evaluation of the pilot which found that applications for electronically monitored bail represented a very small proportion (less than five per cent) of potentially eligible cases, with the result that the remand population in the pilot areas was reduced by less than two per cent and there was no evidence of improved confidence in public safety attributable to electronically monitored as opposed to standard bail (Barry, Malloch, Moodie, Nellis, Knapp, Romeo, and Dhanasiri, 2007). HDCs were introduced in Scotland in 2006 for prisoners serving sentences of less than four years through the Management of Offenders etc. (Scotland) Act 2005. Initially, prisoners assessed as suitable could be released up to a maximum period of four and a half months prior to their release date to serve the remaining part of their sentence at home (or another suitable address) subject to an electronically monitored curfew (for between 9 and 12 hours per day). In 2008, the maximum duration of HDC was extended to six months and the scheme was extended to long term prisoners (serving sentences of four years or more) who have been recommended for release by the Parole Board at the half-way stage of their sentence. A number of statutory exclusions are set out in the legislation ensuring that the following types of prisoners are not eligible for early release on a HDC licence: 



prisoners who are required to register as sex offenders;







prisoners who are subject to an Extended Sentence;







prisoners who are subject to a Supervised Release Order;







prisoners who are subject to a Hospital Direction (including Transfer for Treatment);







foreign national prisoners awaiting deportation; and







prisoners who have previously been recalled to prison having been released on licence.



The rules governing the Victim Notification Scheme in Scotland mean that victims are only able to be notified and make a submission to the Scottish Prison Service prior to a HDC licence being granted if the prisoner applying for HDC is serving a sentence of over 18 months. HDC licences are considered to be a stand-alone order, in that there is no mandatory supervision requirement; however, voluntary throughcare services are available to prisoners who choose to participate in them. A 2011 evaluation of HDCs indicated that most prisoners released on HDC were serving sentences of between six months and two years, their offending profile tended to be less serious than that of the Scottish prison population as a whole and proportionally more use was made of HDC with women than with men (Armstrong, Malloch, Nellis, and Norris, 2011). HDC was perceived by respondents in Armstrong and colleagues’ (2011) study principally as a mechanism for managing the prison population and the pressures occasioned by overcrowding although they also believed that it could help ease the prisoner back into society and support the process of reintegration.



8



People granted a parole licence may be subject to an electronic monitoring condition, and this may be applied in general, as well as specifically to parolees convicted of sexual crime or violent crime who are managed through Multi-Agency Public Protection Arrangements (MAPPA). Provisions within Sections 10 and 11 of the Management of Offenders etc. (Scotland) Act 2005 establish that electronic monitoring services providers have a ‘duty to cooperate’ with statutorily ‘responsible authorities’ (Scottish Prison Service, Police Scotland and local authorities) in the joint assessment and management of sex offenders. The Parole Board has the responsibility for making the decision about whether a sex offender is subject to electronic monitoring upon release from custody (Scottish Government, 2013), and EM is not imposed automatically in all cases of sex offenders managed by MAPPA. The Parole Board’s decision is informed by the other stakeholders involved (e.g., Scottish Prison Service, Police Scotland, local authorities). EM as a condition of a parole licence can be granted for up to 24 hours in both the case of ‘away from’ restrictions as well as restrictions to a place (which is unlike the other orders); however, it is understood that curfews are not routinely imposed on parolees for more than 12 hours a day and a strong rationale is needed to impose longer curfews, for example, up to 17 hours a day. In 2011, following the recommendation of the Scottish Prisons Commission (2008), the Community Payback Order (CPO) was introduced in Scotland through the Criminal Justice and Licensing (Scotland) Act 2010 to replace existing community sentences (probation, community service and supervised attendance orders). RLOs and DTTOs were not ‘rolled up’ into the new order. The RLO, specifically, was retained ‘for high tariff offenders where the safety of the public in general or of particular individuals (for example, in relation to a conviction related to domestic violence) is at risk’ (Scottish Government, 2008: 11). While electronic monitoring cannot be imposed as a condition of a Community Payback Order (CPO), it is possible for an RLO and a CPO to be imposed concurrently, providing offenders with access to supervision and other services as required. Moreover, an additional requirement of electronic monitoring - a restricted movement requirement - was made available to the court (through Section 227ZE of the Criminal Justice and Licensing (Scotland) Act 2010) in the event of a CPO being breached. Like an RLO, a restricted movement requirement requires the individual to remain at a specific address for up to 12 hours a day and/or to stay away from a specific address for up to 24 hours a day, with scope for flexibility regarding the monitoring periods imposed. Because the restricted movement requirement can only be imposed following breach of a CPO, failures to comply are considered serious breaches and must be notified to the court within a maximum period of three days from detection. For more in-depth discussion of the legal framework and uses of electronic monitoring in Scotland, see the review by Graham and McIvor (2015). 1.2.2 Children and young people Although the focus of this research is on the use of electronic monitoring with adults (defined as those aged 16 years and older in Scotland), it is also important to note its use with children and young people. Proposals to introduce electronic monitoring of under 16 year-olds were first contained in a consultation paper Putting Our Communities First: A Strategy for Tackling Anti-social Behaviour, published by the Scottish Executive in 2003 in which options included making electronic monitoring available through the Children’s Hearings System and extending the availability of RLOs to young people aged under 16 years sentenced in the courts. Analysis of consultation responses identified some cautious support for the use of electronic monitoring with young people, 9



so long as it was introduced as part of a holistic range of services and supports, was considered a high tariff option that would be suited only to a small number of young people, was subject to regular review and was initially developed on a pilot basis to enable its effectiveness with young people to be assessed. It was also stressed that the impact on families would need to be carefully assessed and appropriate supports provided (Flint et al., 2003). An electronically monitored movement restriction condition (MRC) for children and young people under 16 years of age is dealt with in the Children’s Hearings System as an alternative to secure accommodation. Legislatively enacted in January 2005 through Section 135 of the Antisocial Behaviour etc. (Scotland) Act 2004 and Section 70 of the Intensive Support and Monitoring (Scotland) Regulations 2005, MRCs were introduced in the context of the Intensive Support and Monitoring Service (ISMS) orders, which was piloted in six sites in 2005. ISMS involved intensive, multi-agency services tailored to individual young people’s needs and risks, and were subsequently rolled out nationally in 2008. Furthermore, the imposition of a Movement Restriction Condition must meet one or more of the statutory inclusion criteria (which are the same as those needed for inclusion to secure accommodation): (a) that the child has previously absconded and is likely to abscond again and, if the child were to abscond, it is likely that the child’s physical, mental or moral welfare would be at risk; (b) that the child is likely to engage in self-harming conduct; (c) that the child is likely to cause injury to another person. Relatively limited use has been made of MRCs since their inception, despite some evidence that they are considered by young people and by social workers to be preferable to secure accommodation, and by parents as being helpful in enabling young people to resist peer pressure, reducing conflict regarding when the young person should be home and keeping the young person safe (MacQueen and Rigby, 2010; Khan and Hill, 2007). 1.2.3 Contractual framework Electronic monitoring in Scotland is funded by the Scottish Government Justice Department (Community Justice Division). As has already been mentioned, the service is currently provided by one private contractor – currently G4S - under a five year contract to the Scottish Government which was awarded in September 2012 and began in April 2013 following a competitive tendering process. Previous private EM services providers in Scotland include Reliance and Serco. Some contractual obligations to which the current private EM services provider is bound implicitly feature in the practices described in this research; however, the content of the contract itself is confidential, and not available to the researchers or the public. What is clear is that the current contractual framework involves close working arrangements and scrutiny of contractual compliance, with ‘tight’ accountability ‘via real-time access to the contractor’s data on all tagged offenders, monthly performance audits and regular meetings with managers’ (Nellis, 2016a: 184).
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1.3 Scottish political and policy context While there have been some modest changes in the stages at which EM is available in the criminal justice process, and to whom, there have not yet been wholesale departures from a relatively standard approach of predominantly using RF tagging and home curfews. This, however, may change in light of recent and current developments in the realms of criminal justice policy and politics. Scotland has one of the highest prison population rates in Western Europe, with a steady rise in prisoner numbers from 20002010, as illustrated in Figure 1. This has not gone unnoticed in local policy discussions in recent years. Figure 1 Prison population rate (per 100,000 of national population) in Scotland, 2000-2015 160
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The most recent estimate of the Scottish prison population rate is 143 per 100,000 of national population (Walmsley, 2016). To put this in context, Scotland’s prison population rate of 143 is noticeably higher when compared to other European countries, for example, Sweden (55), Finland (57), Denmark (61), the Netherlands (69), Germany (78), Ireland (80), Italy (86), Croatia (89), and France (95) (Walmsley, 2016). The high Scottish prison population rate has featured in different policy and political discussions in recent years. In the autumn of 2013, the Scottish Government published a Consultation on the potential development of electronic monitoring in Scotland to better take advantage of advances in technology, in particular the availability of improved GPS technology (see Scottish Government, 2013a). The consultation identified EM as currently being used in Scotland to: 



restrict offenders’ movements and monitor their compliance with conditions;







support prisoners’ reintegration into the community;
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provide an element of structure to support the completion of rehabilitative programmes (and possibly disrupt patterns of offending behaviour).



At a general level, the Consultation document sought views on how electronic monitoring could be better integrated with other supervision and support services, how the system of breach and enforcement could be developed, and identification of the barriers to increasing the rates of use of electronic monitoring (see Scottish Government, 2013a). Part of the Consultation focused on how the current electronic monitoring service could be improved, including whether it should be extended to include new areas, whether existing systems and processes of information exchange between agencies are effective, which offenders should receive electronic monitoring, whether the current maximum of curfew hours per day is appropriate, how well electronic monitoring operates for children and young people as an alternative to secure care, and whether the implementation of EM could better incentivise compliance with electronically monitored orders. Views were sought on the use and development of new electronic monitoring technologies, including GPS, remote alcohol monitoring (RAM) and the potential development of an electronic reminder service. Fawcett, Costley and Granville (2014) collated and analysed the Consultation responses. Perhaps unsurprisingly, a number of themes and issues were raised in response to the Consultation that were also raised by participants in this study, including the need to further develop the current system for handling breach, as well as identifying the need for a greater orientation towards and opportunities for rehabilitation. There was moderate support for integration of EM service provision with statutory service provision, including criminal justice social work. Interestingly, their analysis indicated that: The main barriers to greater use of electronic monitoring related to a perceived lack of understanding and awareness generally, public perceptions of electronic monitoring as a ‘soft’ punishment, the need for evidence on the effectiveness of electronic monitoring in terms of reducing reoffending and concerns about the appropriateness of offenders’ living arrangements when under electronic monitoring. A small number of respondents also cited privacy and human rights issues as an area of potential concern (Fawcett et al., 2014: 1). Following the Consultation, the Scottish Government established an Electronic Monitoring Working Group to consider policy and practice development and potential legislative change. In our review of the Scottish and international evidence (Graham and McIvor, 2015) commissioned by that working group, we made a series of recommendations based on the findings of our review (see Graham and McIvor, 2015). At events in August and September 2015, the Scottish Government Cabinet Secretary for Justice, Michael Matheson MSP, spoke to practitioners and the media about the Scottish Government’s vision for the future uses of electronic monitoring. This vision was positioned against the backdrop of Scotland’s high prison population rate, prompting a focus among policymakers on its use as an alternative to reduce the use of custody, particularly short-term prison sentences. The following excerpt of Matheson’s (2015) statements is indicative of some of the key issues being considered at this particular moment in Scottish history: One of the obvious ways in which we can already start to look at alternatives to the traditional custodial estate is by the use of electronic monitoring. Each day in 12



Scotland we currently monitor around 800 people, two-thirds of whom are serving community-based sentences, with the remaining one third transitioning from custody to the community. I believe that we can, and I also believe that we should, be doing more to increase this number. In 2013/14, nine times as many people received custodial sentences of less than six months as were issued with restriction of liberty orders. Evidence from other countries shows us that electronic monitoring can help people to maintain connections with their family, their community and their employment - the very things that short-term sentences are so disruptive of ... Electronic monitoring should no longer be seen as an end in itself, but one which, when set against a wider package of care, can be used as part of a credible community sentence which is effective at reducing reoffending in the longer term... (Matheson, 2015: 6) Matheson’s (2015) comments called attention to a wider Scottish Government policy agenda to shift towards the increased use of non-custodial sentences. This has coincided with embarking on a relatively large-scale re-design of community justice in Scotland. Separately but concurrently to the period in which the EM Consultation was conducted, a Ministerial Group on Offender Reintegration was established in October 2013 and released a final report in September 2015. Its brief was to address the demand for better integration between the justice system and other services and systems, to focus the role and contributions of actors and organisations outside of criminal justice to supporting the community reintegration of individuals leaving custody. The need to reduce the use of custody, especially in the form of short-term prison sentences, was highlighted in the Ministerial Group’s (2015) final report, like other reports before it. Also in 2015, the Scottish Government established a national Consultation on a proposal to strengthen the presumption against short prison sentences. That Consultation closed in mid-December 2015, and many of the submissions have been made publicly available online. Those discussions and consultations notwithstanding, the two year timeframe and the bounded parameters of this research project, combined with a lack of available detailed data, do not allow for us as researchers to draw concrete conclusions about the nature of the relationship between uses of EM and uses of custody (including any reductions in prison populations). We can only observe that participants in this research, and Scottish policymakers and politicians appear to see a link between EM and reducing the use of custody, now and into the future. 1.4 Adherence to the Council of Europe recommendation on electronic monitoring In 2014, the Council of Europe made a recommendation (Recommendation CM/Rec (2014) 4) about electronic monitoring in EU member states, containing 40 recommendation-style rules or principles. This recommendation is an influential form of ‘soft law’, in that it is not legally binding. It was introduced with the aim ‘to define a set of basic principles related to ethical issues and professional standards enabling national authorities to provide just, proportionate and effective use of different forms of electronic monitoring in the framework of the criminal justice process in full respect of the rights of the persons concerned’ (Council of Europe, 2014: 2). One of the questions asked of some interview participants in this study was to ask of their awareness of the 13



recommendation, and the extent to which this influences and is applied in Scotland. Very few participants were aware that this recommendation existed. The Council of Europe (2014) recommendation divides principles into different subcategories: basic principles; conditions of the execution of electronic monitoring at the different stages of the criminal justice process; ethical issues; data protection; staff; and work with the public, research and evaluation. Overall, the current uses of electronic monitoring largely adhere to the recommendation, which is a strong and positive threshold on which to build future developments. However, a few points of differentiation can be observed. The areas where there is moderately strong adherence to the recommendation are ethical issues (rules 26-28) and data protection (rules 29-32). Different types of practitioners in this study speak at length (see Section 7 of this report) about ethical considerations in working with diversity and vulnerability in the lives of monitored people. There are moderately strong data protection protocols in place, with moderately strict accountability mechanisms put in place and overseen by the Scottish Government. With regard to electronic monitoring staff (rules 33-38), we are unable to offer a view about private EM staff skills and training, as it is outwith the scope of this study and there is a lack of publicly available data. However, field work observations and the length of EM work experience that numerous field officers have appear to suggest moderate adherence to the recommendation. Most of the conditions of execution of EM (rules 15-25) are in place in Scotland, with the exception of the option of EM as an alternative execution to a custodial sentence, and variability in practice in the extent to which victims of crime give prior informed consent to involvement in the case of ‘away from’ restrictions. Finally, one of the basic principles (rules 1-14) is notably missing in Scotland: the combination of EM with other professional interventions and supportive measures aimed at the social reintegration of offenders in order to seek and promote desistance from crime. Section 2: Methodology and research process Section 2 describes the Scottish research design and methods. This is a mixed methods study which is predominantly based on qualitative insights from a sample of different criminal justice actors in the field; however, descriptive statistics and other types of secondary data helpfully complement participants’ contributions in interviews and ethnographic observations. The following discussions relate to the Scottish component of the international research project; however, as indicated in the comparative briefing paper and comparative report (see Hucklesby et al., 2016a; 2016b), collectively, involved a total of 75 days of ethnographic observation and over 190 interviews across the five jurisdictions. The research project underwent a process of human research ethics committee review and approval before data collection commenced. Institutional permissions were sought where they were required. 2.1 Observations The following ethnographic observations have been completed with G4S, the current private electronic monitoring services provider in Scotland: 



2.5 hours across one day in March 2015 involving two researchers observing the IT and phone system, administration processes and equipment storage and maintenance at the G4S National Electronic Monitoring Centre (NEMC) in Uddingston, Glasgow. 14







Nine hours across three days in March and June of observations involving two researchers of the evening ‘backshift’ (6:00pm – 9:00pm) at the G4S National Electronic Monitoring Centre (NEMC) in Uddingston, Glasgow.







42 hours across five days in April and June of observations of the evening ‘field shift’ (from 3:30pm to approximately 12 midnight) involving two researchers accompanying field officers into the homes of monitored people and other locations across Scotland.



Both male and female field officers were observed during the evening ‘field shifts’. In engaging in ethnographic observation and taking field notes, the researchers wore ID tags to identify them as a guest observing the process, demarcating their role from that of the G4S field officer they accompanied. Great care has been taken not to collect information about the personal demographics and contact details of monitored people and other people present in the property at the time of observation, nor was any information sought about their offence histories or offence for which they are tagged. The purpose of the ethnographic observation was to witness the implementation and application processes of electronic monitoring in a variety of modalities and circumstances. An observation guide, developed with the research partners from the other jurisdictions in this project, was used to guide the priority topics and process details for the researchers to focus on. 2.2 Interviews Interviews have been conducted with 30 participants between May and December 2015. A list of interview participants is provided in Table 1; it should be noted that this table lists interviewees by job role type, not necessarily in the consecutive order in which interviews were conducted, and that a few practitioners chose to be interviewed in pairs. Information sheets and consent forms were provided to all participants in advance of the interview taking place. The interviews range in length, with 55 minutes being the approximate average duration. If the interviews and fieldwork observations are combined, a total of 14 staff from G4S, the current EM services provider in Scotland, have participated in this research. With respect to the sample of criminal justice actors, participants across different roles were recruited from four courts located across three Sheriffdoms (i.e. half of the Sheriffdoms) in Scotland. Each member of the judiciary interviewed had worked in at least one court area other than the one they currently work in. Furthermore, each of the criminal justice social workers from different local authorities across Scotland has a considerable number of years of professional practice experience, including in frontline operational roles. Interviews were also conducted with two staff from a charitable or third sector representative organisation.
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Table 1 List of interview participants by work role type Interviewee 1



Criminal Justice Social Worker



Interviewee 16



Sheriff



Interviewee 2



Police Scotland



Interviewee 17



Criminal Justice Social Worker



Interviewee 3



Criminal Justice Social Worker



Interviewee 18



Sheriff



Interviewee 4



Criminal Justice Social Worker



Interviewee 19



Sheriff



Interviewee 5



G4S staff



Interviewee 20



Sheriff



Interviewee 6



G4S staff



Interviewee 21



Scottish Government Justice



Interviewee 7



G4S staff



Interviewee 22



Scottish Government Justice



Interviewee 8



G4S staff



Interviewee 23



Parole Board for Scotland



Interviewee 9



G4S staff



Interviewee 24



Scottish Prison Service



Interviewee 10



Criminal Justice Social Worker



Interviewee 25



Scottish Prison Service



Interviewee 11



G4S staff



Interviewee 26



Scottish Prison Service



Interviewee 12



G4S staff



Interviewee 27



Criminal Justice Social Worker



Interviewee 13



G4S staff



Interviewee 28



Scottish Prison Service



Interviewee 14



G4S staff



Interviewee 29



Representative organisation (third sector)



Interviewee 15



Scottish Prison Service



Interviewee 30



Representative organisation (third sector)



Interview data was transcribed, and coded using an agreed coding schedule developed between the five research partners, based on a shared interview schedule. 2.3 Statistical data The numbers of people being monitored at any given time are dynamic, and appear to be steadily increasing in recent months. There were 808 live EM orders under supervision from the National Electronic Monitoring Centre in Scotland on Thursday 11 16



June 2015 plus 54 SMS (cases that are not being actively monitored – e.g., in police custody). On 3 May 2016, this total number rose to a current caseload of approximately 902 (Smith, 2016). G4S (2016; 2015; 2014) make statistical data available about the use of EM and some of the characteristics of monitored people in Scotland, some of which is referenced here. Court-imposed Restriction of Liberty Orders (RLOs) are the most commonly used form of EM order, accounting for 66 per cent of EM cases in 2015 (G4S, 2016). In the 12 month period from 1 January - 31 December 2015 a total of 1,806 new RLOs were imposed, most commonly for a period of 3 or 4 months (G4S, 2016). The majority of RLOs involve restriction to a designated place (i.e. home curfew), with the imposition of only one order involving an ‘away from’ restriction from a place. ‘Away from’ restrictions can be imposed for up to 24 hours and they can be imposed concurrently with curfew restrictions to a place. Curfews can only be imposed for up to a maximum of 12 hours a day. The most common offences resulting in the imposition of an RLO are diverse in nature. In 2015, these included offences under the Criminal Justice and Licencing (Scotland) Act 2010, assault, and theft, as well as offences under the Sexual Offences (Scotland) Act 2009, the Misuse of Drugs Act 1971, the Social Security Administration Act 1992, fraud, arson, wilful fire-raising, and wasting police time. Even though they are the most common form of EM modality in Scotland, Restriction of Liberty Orders are not widely recommended to sentencers by criminal justice social workers. In 2014-2015, of the 30,838 criminal justice social work reports submitted, only 551 had an RLO as a preferred sentencing option. Similarly, in 2015, 1,426 new Home Detention Curfews (HDCs) were imposed (G4S, 2016). The use of EM as a condition or requirement of another type of order is rare. In 2015, 9 new restricted movement requirements after breach of a Community Payback Order were imposed, and during the same period, 17 parole releases with an EM condition were made (G4S, 2016). In relation to children and youth with a movement restriction condition as a component of their ISMS intensive support package, in 2015, 27 movement restriction conditions were made (G4S, 2016). Figure 2 Restriction of Liberty Order (RLO) length: number of orders by number of months, in Scotland from 1 January – 31 December 2015 500
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